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Elder and Long Term Care Committee

VL.

AGENDA

March 8, 2006
10:00 AM -12:00 PM
Reed Hall (102 HOB)

Opening Remarks by the Chair

Consideration of the following bill(s):

HB 49 Caregivers for Adults by Meadows

HB 243 Hearing Aid Specialists by Kendrick

HB 947 Long-Term Care Coverage by Legg

HB 1067 State Long-Term Care Ombudsman Program by Grimsley

HB 7027 Review under the Open Government Sunset Review Act regarding Long-
term Care Facilities by Governmental Operations Committee

Presentation by Office of Program Policy Analysis & Government Accountability
on Report 06-01, Service Use for Nursing Home Diversion Waiver Clients
Depends on Living Situation

Presentation by Medicaid Fraud Control Unit of the Office of the Attorney General
relating to elder protection initiatives

Closing Remarks by the Chair

Adjournment
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 49 Caregivers for Adults
SPONSOR(S): Meadows
TIED BILLS: IDEN./SIM. BILLS: SB 88
REFERENCE ACTION ANALYST STAFF DIRECTOR
1) Elder & Long-Term Care Committee - DePaima Walsh /

2) Community Colleges & Workforce Committee

3) Health Care Appropriations Committee
4) Health & Families Council
5)

SUMMARY ANALYSIS

HB 49 creates the Florida Caregiver Institute, Inc., as an independent not-for-profit corporation administratively
housed within the Florida Policy Exchange Center on Aging (FPECA) at the University of South Florida. Its
mission is to foster the development of caregiving for adults as a non-licensed paraprofessional activity and
promote the use of nationally recognized best practices information by non-licensed caregivers.

The bill creates a 13-member board of directors of the corporation, and provides for membership and
responsibilities.

The Office of Program Policy Analysis and Government Accountability (OPPAGA) is directed to conduct an
evaluation and review of the corporation and to provide a report to the Governor, the President of the Senate,
and the Speaker of the House of Representatives by October 1, 2009.

The effective date is July 1, 2006.

The fiscal impact of this bill is undetermined. Please see “Fiscal Comments” for further information.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS

A. HOUSE PRINCIPLES ANALYSIS:

Provide limited government — The bill creates the Florida Caregiver Institute, Inc., as an independent
not-for-profit corporation administratively housed within the Florida Policy Exchange Center on Aging at
the University of South Florida. Membership on the board of the corporation consists of
representatives from the private sector and from various state agencies. One of the functions of the
corporation is to provide training to employees of private businesses.

B. EFFECT OF PROPOSED CHANGES:

In summary, HB 49 creates the Florida Caregiver Institute, Inc., as an independent not-for-profit
corporation administratively housed within the Florida Policy Exchange Center on Aging (FPECA) at the
University of South Florida. Its mission is to foster the development of caregiving for adults as a non-
licensed paraprofessional activity and promote the use of nationally recognized best practices
information by non-licensed caregivers. Following is background information and a detailed description

of the legislation.

BACKGROUND

Caregiving

About 10.1 million people over the age of 18 in the U.S. — nearly 4 percent of the population — need
another person 's assistance to carry out activities such as bathing, feeding, cleaning, or grocery
shopping.” Within this group, nearly 80 percent of care recipients are 50 and older, and the average
age of care recipients 50 and older in the U. S is 75.2 Most care recipients (79 percent) who need long-
term care live at home or in the community,® and those individuals living in nursing homes and other
institutional settings could potentially live in the community if appropriate, affordable support was

available.*

Depending on which definition of “caregiver” and “care recipient” is utilized, there is wide latitude in
estimates of the precise number of caregivers in the U.S.> A 2004 study coordinated by the National
Alliance for Caregiving and the AARP concluded that 44.4 mllllon Americans (21% of the population)
provided unpaid care to friends and family age 18 and older.® Moreover, 59% of these U.S. caregivers
reported being presently employed, and while the services they provide to care recipients are unpaid,
the value of such services has been estimated at $257 billion annually.” Nearly 20% of caregivers in
the U.S. provide more than 40 hours of care per week,? and the overall amount of time spent caring for

" McNeil, Jack. 2001. Americans with disabilities: Household economic studies. Washington, DC: US Department of
Commerce, Economics and Statistics Administration, US Census Bureau.
2 Caregiving in the U.S., 2004, National Alliance for Caregiving and AARP, available at-
http://www.aarp.orq/research/reference/publicopinions/aresearch-import-853.html.

Long—term Care Users Range in Age and Most Do Not Live in Nursing Homes: Research Alert, 2000, Agency for
Healthcare Research and Quality, available, in part, at http://www.ahcpr.gov/research/nov00/1100RA19.htm.

* Understanding Medicaid Home and Community Services: A Primer, 2000, U.S. Department of Health and Human
Services. Available at http://aspe.hhs.gov/dalicp/reports/primer.pdf.
® Fact Sheet: Side-by-side Comparison of Family Caregiver Prevalence Studies, Family Caregiver Alliance, 2001
avallable at http://www.caregiver.org/caregiver/isp/content/pdfs/fs caregiver_stats side by side.pdf.

Careg/vmg in the U.S., National Alliance for Caregiving and AARP.

" Ibid.

8
Ibid.
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another increases substantially as the care recipient’s cognitive impairment worsens.® In terms of lost
productivity to American businesses, informal caregiving results in an $11-29 billion loss annually.™

Although family members and friends provide most of the needed assistance for people in home and
community-based settings, home care workers, personal assistants, direct support professionals and
other direct-care workers are a critical resource for many. Individuals and families rely on these
workers to provide them with comfort, companionship, and care in an atmosphere that preserves their
dignity and well-being. Such workers are already in short supply in many regions and demand is
expected to grow rapidly, due to a combination of consumer demand and changes in public policy.

Nursing homes, assisted living facilities, and adult family care homes employ both licensed and
unlicensed staff responsible for providing medical, nursing or personal care assistance to their
residents, enabling them to live as independently as possible. The requirements for staff training and
education vary depending on the setting and the specific job responsibilities of the caregiver.

Although the Omnibus Budget Reconciliation Act of 1987 enhanced the training required of certified
nursing assistants in nursing homes and home health aides in certified home health agencies, federal
funds allocated for health care training are typically reserved for the development of various medical
professionals (doctors, nurses, etc.). Consequently, there are limited resources available to address
the training needs of paraprofessional caregivers who work in nursing homes, assisted living facilities,
adult day care centers, and private residences.

Assisted Living Facilities

Assisted Living Facilities (ALF) are residential care facilities that provide housing, meals, personal care,
and supportive services to older persons and disabled adults who are unable to live independently.
The facilities are licensed under Chapter 400, part lll, F.S., and are intended to be a less costly
alternative to more restrictive institutional settings for individuals who do not require 24-hour nursing
supervision. Generally speaking, ALF provide supervision, assistance with personal and supportive
services, and assistance with administration of medications to elders and disabled adults.

Nationally, it is estimated that an excess of 600,000 seniors currently reside in an ALF. In 2000,
Florida's 2,305 assisted living facilities alone housed approximately 75,000 residents. Facilities
operating on a for-profit basis account for the majority of the state’s ALF, as more than 83% of Florida's
ALF function as for-profit enterprises."’

In addition to a standard ALF operating license, there are three “specialty” ALF licenses: extended
congregate care (ECC), limited nursing services (LNS), and limited mental health (LMH). An ALF
holding an ECC license may provide additional nursing services and total assistance with personal care
services. Residents living in ECC-licensed facilities may have greater impairment levels than those
living in a standard ALF. Residents living in an ALF holding a LNS or LMH license must meet the same
residency criteria as a standard-licensed ALF. Regardless of the facility’s license status, residents
living in ALF cannot have conditions that require 24-hour nursing supervision.

Administrators, managers, and staff of ALF are required to obtain specific training and
education pursuant to s. 400.452, F.S., and Rule 58A-5.0191, F.A.C. Training requirements are
specific to an individual’'s responsibilities within the facility; the Department of Elder Affairs (DOEA)

® National Estimates of the Quantity and Cost of Informal Caregiving for the Elderly with Dementia, 2001, Journal of
General Internal Medicine, Volume 16: 770-778.

' The MetLife Study of Employer Costs for Working Caregivers (based on data from “Family Caregiving in the U.S.:
Findings from a National Survey”), 1997, Metropolitan Life Insurance Company, available at
hitp://www.metlife.com/\WPSAssets/14002396171048285176V1FEmployer%20Costs % 20study%20.pdf.

" Florida’s Aging Population: Critical Issues for Florida’s Future, 2™ Edition (2004), Pepper Institute on Aging and Public
Policy, FSU College of Social Sciences.

2 An exception is made for an existing resident who is receiving licensed hospice services while residing in an ALF.
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establishes minimum training and education requirements by rule. Facility staff is required to
participate in training relevant to their job duties as specified by rule. Depending on the staff and
particular facility, required training may include ongoing staff in-service training, HIV/AIDS training, first
aid, CPR, assistance with self-administered medication, nutrition and food service, extended
congregate care training, or limited mental health training. Facilities that advertise that they provide
special care for persons with Alzheimer’s Disease and related disorders must ensure that facility staff
receives training in this area."

Adult Family Care Homes

An adult family care home (AFCH) is a familial-oriented living arrangement in a private home. AFCH
are licensed in accordance with Chapter 400, part VIl, F.S. to provide room, board, and personal care
on a 24-hour basis for up to five residents as an alternative to more restrictive institutional settings for
individuals who need housing and supportive services, but not 24-hour nursing supervision. The
provider must own or rent and live in the home operating as an AFCH, and staff in AFCH are either
employed by, or under contract with, the provider.

Prior to accepting any residents or becoming licensed, all AFCH providers must attend a 12-hour
Adult Family Care Home Basic Training program that conforms to the minimum requirements of s.
400.6211, F.S. Additionally, the AFCH provider is required to annually obtain 3 hours of continuing
education in topics related to the care and treatment of frail elders or disabled adults, or the
management and administration of an AFCH, and providers must attend update training when the basic
course is updated by legislation or through rule amendment.™

Prior to assuming responsibility for the care of residents (or within 30 days of employment), an AFCH
provider shall ensure that each relief person and all staff receive training relevant to assigned job
duties, including emergency/evacuation procedures, universal precautions, food safety, procedures for
reporting abuse and neglect, and a review of resident rights. Moreover, providers, relief individuals,

and any person left in sole charge of residents must hold a currently valid card documenting completion
of First Aid and CPR courses."

Adult Day Care Centers

Adult Day Care Centers (ADCC) are licensed under Part V of Chapter 400, F.S., to provide a variety of
therapeutic, social, and health activities and services to adults who have functional impairments, in an
effort to help restore, remediate, or maintain optimal functioning and increase interaction with others in
a non-institutional setting. Participants may utilize a variety of services offered during any part of a day
but iess than a 24-hour period.

Training requirements of staff employed by an ADCC vary based upon the work performed by
the individual. All staff employed by an ADCC must receive basic written information about interacting
with participants who have Alzheimer's disease or dementia-related disorders. Section 400.5571, F.S.,
requires new employees having direct contact with participants who suffer from Alzheimer’s disease or
other dementia-related disorders to complete certain training within specified time periods.

Caregiver Training Providers

On July 1, 2003 the training component for ALF and AFCH was privatized by DOEA™. Consequently,
ALF and AFCH currently contract with private consultants and associations to ensure that facility staff is

"> Rule 58A-5.0191, F.A.C.
' Rule 58A-14.008, F.A.C.
1 - Ibid.
During Special Session 2003-A, the Legislature privatized the Department of Elderly Affairs’ ALF core training program
and the eleven FTE fraining positions associated with the program were eliminated. Sectlon 3, Chapter 2003-405, L.O.F.
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provided with required training. There are 19 training providers statewide, and these providers and the
fees charged in connection with training are not regulated by any state agency.

Training providers and facility administrators have expressed concerns about increased staff training
costs to facilities, especially those serving Optional State Supplementation (OSS)" residents. The
Department of Elder Affairs currently contracts with the Institute for Instructional Research and Practice
at the University of South Florida to develop testing materials for the ALF Core Training requirements,
and administer a caregiver examination.

University Research on Aging

There are a number of research institutes and centers on aging affiliated with Florida’s state
universities. Each institute has a specific focus for research and policy related to aging and long-term
care. Research areas include work and retirement, pensions, long-term care, assisted living,
technology and aging, dementia and caregiving, well-being, life satisfaction, the impact of Alzheimer's
disease on families and communities, intergenerational relations, Social Security, and health and aging.

Created in 1992, the Florida Policy Exchange Center on Aging (FPECA) at the University of South
Florida collects and analyzes information related to older adults, especially older Fioridians. The
Center informs policymakers, media representatives, scholars and advocates on policies, programs
and services for older adults. The Center carries a Type | designation from the State Board of
Education, meaning the Center has a responsibility to work closely with faculty and students from all
Florida universities who are involved in aging-related research activities.

PROPOSED CHANGES

HB 49 provides the legislative intent to foster the development of caregiving as a non-licensed
paraprofessional activity to provide care for frail and vulnerable adults who live in the community, reside
in a licensed assisted living facility or adult family care home, or attend an aduit day care center; and to
promote the use of nationally recognized best-practices information by caregivers in an effort to
improve the quality of care and facilitate uniformity of techniques, practices, and standards that are
used in caring for the state’s most vulnerable residents.

The bill creates the Florida Caregiver Institute, Inc. (“the corporation”). The corporation is created for
the purpose of developing best-practices information and disseminating such information to caregivers
and vulnerable adults alike. The corporation is to be organized as a not-for-profit corporation in
compliance with Chapter 617, F.S., and is not a unit or entity of state government. The corporation is
administratively housed within the Florida Policy Exchange Center on Aging at the University of South
Florida.

The bill directs the corporation to assist FPECA with the development of policy recommendations to
enhance the FPECA's efforts to improve the availability and skills of individuals seeking to work as
caregivers in the home or community, or in an AFCH, ADCC, or ALF. The corporation is directed to
exercise certain responsibilities including:

e Seeking state, federal, and private funding to provide training in the use of best practices;
e Working with universities, research and policy development centers and other institutions to
develop training materials, identify best-practices techniques, and develop a curriculum;

7 0SS is a non-Medicaid cash assistance program offered by the Department of Children and Family Services, intended
to supplement an individual’s income to help pay for costs in an assisted living facility, mental health residential treatment
faclility, and adult family care home. Calculation formulas and eligibility requirements are available at

http://www.dcf state fl. us/ess/ssifactsheet.pdf, updated July, 2005.
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e Conducting a needs assessment of non-licensed caregivers working in the community or
facilities licensed under parts I, V, or VIl of Chapter 400, F.S.;

e Making recommendations to DOEA, the Department of Children and Family Services (DCF), the
Agency for Health Care Administration (AHCA) and the Florida Department of Health (DOH)
regarding policy and related changes to help improve the quality, availability, and retention of
non-licensed caregivers;

e Making recommendations to the Legislature and Governor on proposed legislative changes and
budget-related items; and

s Developing agreements with AHCA, DOEA, DOH, DCF, and other relevant state agencies to
allow access to state-owned buildings and state employees to provide training and professional
development.

The corporation is further authorized to offer training to staff of ALF, AFCH, and ADCC and to charge a
reasonable fee based on a sliding scale to provide the training. DOEA, in consultation with the
corporation and the contractor responsible for the development of the training testing materials, must
annually evaluate the testing materials.

The bill directs the corporation to collect information regarding non-licensed caregivers who work in the
community and in facilities licensed under part Il or part VII of Chapter 400, F.S. It specifies that the
information collected must include but is not limited to:

o the salary rates for various positions
¢ professional development needs of non-licensed caregivers

o turnover rates and retention

» the number of caregivers using best-practices information in day-to-day care-related activities.

The corporation must also develop a memorandum of understanding with FPECA describing how the
corporation will interact with FPECA in carrying out its responsibilities. The corporation must develop
an agreement with FPECA for the center’s provision of start-up costs and administrative support, with
the expectation that the corporation will not rely on FPECA staff or financial assistance after June 1,
2008. The corporation is authorized to contract with FPECA for the provision of staff support, research,
technical assistance, and data storage under a memorandum of agreement.

The bill provides that the board of directors of the corporation is to consist of 13 members who
represent the views, interests, and perspectives of the parties, individuals, and stakeholders affected by
the activities of the corporation. Each member is to be appointed to a two-year term and may not be
reappointed to more than three additional terms with the exception of initial legislative appointments
that shall be for three years. The board of directors for the corporation shall include:

One member appointed by the Florida Association of Homes for the Aging;
One member appointed by the Florida Assisted Living Affiliation;

One member appointed by the Alzheimer’s Association;

One member appointed by the Florida Council on Aging;

One member appointed by the Florida Adult Day Care Association;

One member appointed by the Florida Respite Coalition;

One member appointed by the State Long-Term Care Ombudsman;

Two members appointed by the Governor,

Two members appointed by the President of the Senate; and

Two members appointed by the Speaker of the House of Representatives.

HB 49 requires the Governor, President of the Senate, and the Speaker of the House of
Representatives to make their initial appointments no later than September 1, 2006. Appointed
members serve at the pleasure of the entity that appointed them and may be removed by the
appointing entity without cause.
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The bill provides that the chair is to be elected by the members and may not serve more than two one-
year terms and may not be a state employee. The corporation is directed to adopt by-laws, follow
Robert’s Rules of Order, and to meet quarterly unless the chair considers it appropriate to meet more
often. A majority of the board membership constitutes a quorum. The corporation is directed to make
its meetings open to the public and accept input from stakeholders. The chair is responsible for
ensuring that accurate meeting minutes are kept and may appoint advisory committees to advise the
corporation on particular issues. The chair of the committee may also appoint advisory committees to
advise the corporation on specific issues as well as remove a member of the board for three unexcused
absences from regularly scheduled meetings. Members of the board and its advisory committees must
serve at their own expense.

HB 49 requires the chairman of the board of the corporation to establish an audit committee to annualily
review and report on the financial condition of the corporation. The committee is to provide to the board
members, the Governor, the President of the Senate, and the Speaker of the House of
Representatives, by January 10 of each year, a report that includes a complete accounting for all
revenues and expenses incurred by the corporation during that year. The bill authorizes the
corporation to employ staff, contract with consultants, and otherwise retain the necessary staff, within
available fund limits, to accomplish its goals and purposes.

The bill requires the corporation to annually evaluate and report to the Governor, the President of the
Senate, and the Speaker of the House of Representatives the status of its work relative to promoting
the use of best practices by caregivers and developing non-licensed caregivers. This annual report is
due by January 10 each year.

HB 49 requires public-sector agencies that provide training or support to non-licensed caregivers who
work in the community, ALF, ADCC, and AFCH, to cooperate with the corporation. FPECA is required
to certify to the Governor, the President of the Senate, and the Speaker of the House of
Representatives — using criteria that includes communication, timeliness of response, and coordination
efforts — whether the corporation is receiving the necessary support from the various public-sector
entities that provide training to non-licensed caregivers.

The bill directs OPPAGA to conduct a review of the Florida Caregiver Institute, Inc., by October 1,
2009. OPPAGA is required to report to the Governor, the President of the Senate, and the Speaker of
the House of Representatives concerning whether the corporation has been effective in helping fo
improve the retention of non-licensed caregivers in the community and in facilities licensed under parts
1, V, or VIl of Chapter 400, F.S., and whether it has been successful in promoting the use of best-
practice techniques by caregivers who care for Florida's frail and disabled adult population.

The bill provides an effective date of July 1, 2006.

C. SECTION DIRECTORY:

Section 1: Creates the Florida Caregiver Institute, Inc., as an independent not-for-profit corporation
administratively housed within FPECA, provides purpose, duties and powers of the corporation;
provides for a board of directors; provides for membership, terms of office, meetings, and powers and
duties of the board; provides for an audit committee; requires annual reports; provides duties for
FPECA and state agencies.

Section 2: Requires OPPAGA to conduct a review of the corporation by a specified date; requires
report to the Governor, the President of the Senate, and the Speaker of the House of Representatives.

Section 3: Provides an effective date of July 1, 2006.
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Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

None.

2. Expenditures:

See “Fiscal Impact”, below.
B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

2. Expenditures:

None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

The Corporation will need funding for start-up.

There is an undetermined cost for the corporation to perform the responsibilities assigned by the
legislation. These responsibilities include developing training curricula and materials, conducting a
caregiver needs assessment, reviewing the need for caregivers in certain areas, developing core -
training materials, and collecting and reporting information regarding the caregiver population.

D. FISCAL COMMENTS:

The University of South Florida
According to the Florida Policy Exchange Center on Aging at the University of South Florida, there will
be an estimated cost of $100,000 for the Exchange Center to support the activities of this corporation.

State Agencies
The bill requires that the corporation develop agreements with DOEA, DCF, AHCA, DOH and any other

state agency it considers necessary for the purpose of accessing state buildings and employees to
provide training. The agencies will incur undetermined costs associated with this requirement.

Department of Elder Affairs

The Department of Elder Affairs reports that they no longer have the staffing or infrastructure capacity
to meet the provisions of the legislation because their training program was privatized during the 2003
Legislative Session.

Agency for Health Care Administration

AHCA notes that the bill mandates agreements to be developed with itself, DOEA, DOH and DCF for
the exclusive purpose of accessing state-owned buildings and state employees for the purpose of
providing low-cost effective training. According to AHCA, without knowledge of the number of
individuals who would actually need to be trained, at a minimum, the bill creates a need for one
additional full-time equivalent position for the Agency to provide the proposed training. The position,
located in Tallahassee, will travel to different locations around the state as needed to provide the
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training. The comparable position identified for this training is a Health Services and Facilities
Consultant (pay grade 24). It is estimated that there will be $18,200 in travel expenses annually. The
trainer would travel to seven districts quarterly with the following travel expenses: $300 airfare, $300
hotel expenses (3 days) and $50 for incidentals. This would be a $650 travel expense for each trip
totaling $18,200 annually. Deducting the allowance for travel of $3,550 that is already included in the
annual standard expenditure allowance for a position, an additional travel amount of $14,650 per year
would be needed. This would be a total cost to AHCA (salary and travel) in year 1 of $81,319 and in
year 2 of $77,309.

AHCA notes it is not possible to determine how much training would be required, however there are
over 2,300 licensed ALF and the staff turnover is high in some areas. In addition, there are 463 AFCH
and relief personnel, and 163 ADCC staff, who would also need to be trained.

lll. COMMENTS

A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not affect counties or municipalities.

2. Other:

Article IV, Section 6 of the state constitution, limits the power of the Legislature to create new
departments, and specifically vests all functions of the executive branch of state government “among
not more than twenty-five departments, exclusive of those specifically provided for or authorized” in
the constitution. The creation of a corporation “administratively housed” within the Florida Policy and
Exchange Center on Aging at the University of South Fiorida may raise this constitutional concern.

B. RULE-MAKING AUTHORITY:

None.
C. DRAFTING ISSUES OR OTHER COMMENTS:

Although the bill appears directed at unlicensed caregivers employed by either licensed facilities or
private entities, no definition of “caregiver” is provided. The Family Caregiver Alliance (FCA) defines a
caregiver as one “who provides assistance to someone else who is, in some degree, incapacitated and
needs help.”"® The FCA further distinguishes between “informal caregivers” (unpaid individuals such as
family, friends, and neighbors) and “formal caregivers” (volunteers or paid care providers associated
with a service system).” On December 6, 2005, the Senate Committee on Children & Families
adopted without engrossing a definition of a “caregiver” as “a person who receives financial
compensation for providing assistance, care, or personal services to another person.” Moreover, there
is no specific requirement that any member of the Board of Directors of the Florida Caregiver Institute, -
Inc., be a caregiver.

The legislation directs the board chairman to create an audit committee, constituted by at least three
board members, to annually review the financial status of the corporation and ultimately report these
findings to the Governor, President of the Senate, and Speaker of the House of Representatives.
Nownhere, however, does the bill stipulate that certain members of the board will have accounting or
audit experience, and the legislation makes no provision for the board’s collaboration with certified

'® Selected Caregiver Statistics, accessed January 6, 2006, Family Caregiver Alliance, available at:
swgttp://www.careqiver.orq/careqiver/isp/con’cent node.jsp?nodeid=439.
Ibid.
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public accountants throughout such an audit process. CPAs are typically involved in audits to ensure
accuracy and unbiased reporting.

The bill specifies that the Florida Caregiver Institute, Inc. is not a unit of state government. The bill also
does not require that the corporation (and any committees it forms) be subject to the public records
requirements of Chapter 119, F.S., or the public meetings requirements of Chapter 286, F.S.

In subsection 3(g) of section 1, the bill enables the corporation to charge a reasonable fee, on a sliding
scale, for the training of unlicensed caregivers who work in the community or Parts lil, V, or VIl of
Chapter 400, F.S., but provides no parameters for evaluation of what is considered a “reasonable fee”.

AHCA has reported that the agency is uncertain how the corporation’s mission will impact either the
Consumer Directed Care or Assisted Living for the Elderly waiver programs.?°

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES

% The Florida Consumer Directed Care project, one of three such waiver programs nationally, is a cash benefit allowing
recipients to make more of their own decisions about personal attendant and related personal assistance services.
Similarly, the Assisted Living for the Elderly waiver provides additional personal care and supervision services to aged
individuals who would otherwise require nursing home placement. Source: Model Florida Long-Term Care System /
Analyzing Long-Term Care Initiatives in Florida, November 2003, Senate Committee on Health, Aging, and Long-Term
Care, available at: http://www flsenate.gov/data/Publications/2004/Senate/reports/interim_reports/pdf/2004-144hclong.pdf.
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
Amendment No. 1 (for drafter’s use.only)

Bill No. HB 49

COUNCIL/COMMITTEE ACTION

ADOPTED __ (Y/N)
ADOPTED AS AMENDED _(Y/N)
ADOPTED W/O OBJECTION _(Y/N)
FAILED TO ADOPT _(Y/N)
WITHDRAWN __ (Y/N)
OTHER

Council/Committee hearing bill: Elder & Long Term Care

Representative (s) Meadows offered the following:

Amendment (with title amendment)

Remove everything after the enacting clause and insert:

Section 1. Legislative intent; contract with corporation;

purpcoses and duties, reports.--

(1) It is the intent of the Legislature to foster the

development of caregiving for frail elders and disabled adults

as a nonlicensed paraprofessional activity that is critical to

the provision of community-based and institutional care for

frail elders and disabled adults who live in the community or in

an assisted living facility licensed under part III of chapter

400, Florida Statutes, or an adult family-care home licensed

under part VII of chapter 400, Florida Statutes, or who attend

an adult day care center licensed under part V of chapter 400,

Florida Statutes. It is the further intent of the lLegislature to

promote the use of nationally recognized best practices

information by caregivers so as to improve the quality of care

in the community and in long-term care facilities licensed by

the state and to ensure some degree of uniformity of techniques,
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practices, and standards used in caring for frail elders and

disabled adults residing in the state.

(2) In order to accomplish the goal of developing best

practices information and providing that information to

caregivers of frail elders or disabled adults who live in the

community, reside in facilities licensed by the state under part

IIT or part VII of chapter 400, Florida Statutes, or attend an

adult day care center licensed under part V of chapter 400,

Florida Statutes, the Department of Elder Affairs may contract

with a not-for-profit corporation operated in compliance with

chapter 617, Florida Statutes. The contracted corporation may

be physically located in the Florida Policy Exchange Center on

Aging at the University of South Florida.

(3) The contract with the corporation shall provide for

the corporation to assist the Florida Policy Exchange Center on

Aging in the development of policy recommendations to enhance

the center's efforts to improve the skills and availability of

individuals who seek to work as caregivers in the home, in the

community, or in a facility licensed by the state under part

I1I, part V, or part VII of chapter 400, Florida Statutes. The

contract must provide that the corporation also:

(a) Shall seek to identify funding by state, federal, and

private sources for the purpose of providing training in and

promotion of the use of best practices to caregivers.

(b) Shall work with universities and other related parties

to develop training materials and a curriculum and identify best

practices.

(c) Shall conduct a needs assessment of the nonlicensed

caregivers who work in the community or in facilities that are

licensed under part III, part V, or part VII of chapter 400,

Florida Statutes.

Page 2 of 6
HB 49-1-Meadows Strikeall




54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
12
73
74
75
76
77
78
79
80
81
82
83
84

HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
Amendment No. 1 (for drafter’s use only)

(d) Shall make recommendations to the Department of

Elderly Affairs, the Department of Children and Family Services,

the Agency for Health Care Administration, and the Department of

Health regarding policy and related changes that will improve

the guality, availability, and retention of nonlicensed

caregivers who work in the community or in facilities licensed

under part III, part V, or part VII of chapter 400, Florida

Statutes.

(e) Shall make recommendations on proposed legislative

changes and budget-related items that would affect the quality,

availability, and retention of nonlicensed caregivers and review

the need for nonlicensed caregivers to work in the community or

in facilities licensed under part III, part V, or part VII of

chapter 400, Florida Statutes. This information shall be

provided to the Governor, the President of the Senate, and the

Speaker of the House of Representatives by January 1 of each

year.

(f) Shall develop agreements with the Department of

Elderly Affairs, the Department of Children and Family Services,

the Agency for Health Care Administration, the Department of

Health, and any other state agency it considers necessary for

the exclusive purpose of providing access to state buildings and

state employees in order to offer low-cost, effective training

and paraprofessional development assistance to nonlicensed

caregivers who work in the community or in facilities licensed

under part III, part V, or part VII of chapter 400, Florida
Statutes.

(g) May charge a reasonable fee, on a sliding scale, as

provided in the bylaws of the corporation for the training of

nonlicensed caregivers who work in the community or in

facilities licensed under part III, part V, or part VII of
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chapter 400, Florida Statutes. The corporation shall take all

steps possible to offer high-quality training at the most cost-

effective rates.

(h) May offer training to the personnel of assisted living

facilities, adult family-care homes, and adult day care centers.

The Department of Elderly Affairs, in consultation with the

corporation and the contractor responsible for the development

of training materials, shall annually evaluate and make any

necessary changes to these materials.

(1) Shall collect information regarding nonlicensed

caregivers who work in the community and in facilities licensed

under part III, part V, or part VII of chapter 400, Florida

Statutes. The information collected must include, but need not

be limited to, the salary rates for various positions,

professional development needs of nonlicensed caregivers,

information regarding turnover rates and retention, and data

that identify the number of caregivers using best practices in

daily care-related activities.

(37) Shall develop a memorandum of understanding with the

Florida Policy Exchange Center on Aging that describes how the

corporation will interact with the center in carrying out its

responsibilities.

(k) Shall develop an agreement with the Florida Policy

Exchange Center on Aging for the provision of administrative

support and startup costs, with the expectation that the

corporation will not rely upon the center for staff or financial

assistance after June 1, 2008.

(1) May contract with the Florida Policy Exchange Center

on Aging for the provision of staff support, research, technical

assistance, and data storage under a memorandum of agreement.
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(m) Shall, by January 10 of each year, issue a report to

the Governor, the President of the Senate, and the Speaker of

the House of Representatives that evaluates the status of the

work of the corporation relating to the use of best practices by

caregivers and the development of nonlicensed caregivers who

work in the community or in facilities licensed under part III,

part V, or part VII of chapter 400, Florida Statutes.

{4) Each public sector agency that provides training or

support for nonlicensed caregivers who work in the community or

in facilities licensed under part III, part V, or part VII of

chapter 400, Florida Statutes, shall cooperate with the

corporation. The Florida Policy Exchange Center on Aging shall

certify to the Governor, the President of the Senate, and the

Speaker of the House of Representatives, using criteria that

include communication, timeliness of response, and coordination

of efforts, whether the corporation is receiving the necessary

and requested support from public sector organizations that

provide training to nonlicensed caregivers.

Section 2. By October 1, 2009, the Office of Program

Policy Analysis and Government Accountability shall conduct a

review of the contracted services for developing best practices

information and providing it to caregivers, and shall issue a

report to the Governor, the President of the Senate, and the

Speaker of the House of Representatives evaluating the

effectiveness of the corporation in helping the state meet its

goals of improving the retention of nonlicensed caregivers in

the community or in facilities licensed under part III, part V,

or part VII of chapter 400, Florida Statutes, and whether it has

been successful in promoting the use of best practices by

caregivers of the state's frail elder and disabled adult

population.
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146 Section 3. This act shall take effect July 1, 2006.

147

148 ================= T ] T L E A MENDMEN T =================
149 Remove the entire title and insert:

150 A bill to be entitled

151 An act relating to caregivers for adults; providing

152 legislative intent to foster caregiving as a nonlicensed
153 paraprofessional activity and to promote the caregivers'
154 use of best practices; providing for the Department of

155 Elder Affairs to contract with a not-for-profit

156 corporation; specifying requirements of the contract;

157 requiring reports to the Governor and the Legislature;

158 providing duties of the Florida Policy Exchange Center on
159 Aging and other public agencies; providing for the Office
160 of Program Policy Analysis and Government Accountability
161 to conduct a review of the corporation by a specified date
162 and to report to the Governor and the Legislature;

163 providing an effective date.

164

1l65| Be It Enacted by the Legislature of the State of Florida:
166
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1 A bill to be entitled
2 An act relating to caregivers for adults; providing
3 legislative intent to foster caregiving as a nonlicensed
4 paraprofessional activity and to promote the caregivers'
5 use of best practices; creating the Florida Caregiver
6 Institute, Inc., an independent not-for-profit corporation
7 housed in the Florida Policy Exchange Center on Aging at
8 the University of South Florida; providing purposes,
S duties, and powers of the corporation; providing for a
10 board of directors; providing for membership, terms of
11 office, meetings, and powers and duties of and
12 restrictions on the board; providing for an audit
13 committee; requiring reports to the Governor and the
14 Legislature; providing duties of the Florida Policy
15 Exchange Center on Aging and other public agencies;
16 providing for the Office of Program Policy Analysis and
17 Government Accountability to conduct a review of the
18 corporation by a specified date and to report to the
19 Gévernor and the Legislature; providing an effective date.
20
21] Be It Enacted by the Legislature of the State of Florida:
22
23 Section 1. Legislative intent; Florida Caregiver
24 Institute, Inc.; creation, duties, board of directors,
25 reports.--
26 (1) It is the intent of the Legislature to foster the
27( development of céregiving for frail elders and disabled adults
28 as a nonlicensed paraprofessional activity that is critical to
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29| the provision of community-based and institutional care for

30 frajil elders and disabled adults who live in the community or in

31| an assisted living facility licensed under part III of chapter

32| 400, Florida Statutesg, or an adult family-care home licensed

33 under part VII of chapter 400, Florida Statutes, or who attend

34 an adult day care center licensed under part V of chapter 400,

35| Florida Statutes. It is the further intent of the Legislature to

36 promote the use of nationally recognized best practices

37 information by caregivers so as to improve the quality of care

38| in the community and in long-term care facilities licensed by

39| the state and to ensure some degree of uniformity of technigues,

40| practices, and standards used in caring for frail elders and

41| disabled adults residing in the state.

42 (2) In order to accomplish the goal of developing best

43| practices information and providing that information to

44 caregivers of frail elders or disabled adults who live in the

45 community, reside in facilities licensed by the state under part

46 ITI or part VITI of chapter 400, Florida Statutes, or attend an

47 adult day care center licensed under part V of chapter 400,

48| Florida Statutes, there is created the Florida Caregiver

49 Institute, Inc., a not-for-profit corporation that shall be

50 registered, incorporated, organized, and operated in compliance

51| with chapter 617, Florida Statutes, and that may not be a unit

52] of state government. The Florida Caregiver Institute, Inc.,

53 hereinafter referred to as "the corporation," shall be

54 administratively housed in the Florida Policy Exchange Center on

55| Aging at the University of South Florida.

56 (3) The corporation shall assist the Florida Policy
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57 Exchange Center on Aging in the development of policy

58 recommendations to enhance the center's efforts to improve the

59 skills and availability of individuals who seek to work as

60 caregivers in the home, in the community, or in a facility

61| licensed by the state under part III, part V, or part VII of

62| chapter 400, Florida Statutes. The corporation also:

63 (a) Shall seek to identify funding by state, federal, and

64| private sources for the purpose of providing training in and

65| promotion of the use of best practices to caregivers.

66 (b) Shall work with universities and other related parties

67| to develop training materials and a curriculum and identify best

68| practices.
69 {({c) Shall conduct a needs assessment of the nonlicensed

70| caregivers who work in the community or in facilities that are

71| licensed under part III, part V, or part VII of chapter 400,

72 Florida Statutes.

73 (d) Shall make recommendations to the Department of

74| Elderly Affairs, the Department of Children and Family Services,

75| the Agency for Health Care Administration, and the Department of

76| Health regarding policy and related changes that will improve

77| the guality, availability, and retention of nonlicensed

78| caregivers who work in the community or in facilities licensed

79| under part III, part V, or part VII of chapter 400, Florida

80 Statutes.

81 {e) Shall make recommendations on proposed legislative

82 changes and budget-related items that would affect the guality,

83 availability, and retention of nonlicensed caregivers and review

84| the need for nonlicensed caregivers to work in the community or
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85 in facilities licensed under part III, part V, or part VII of

86 chapter 400, Florida Statutes. This information shall be

87 provided to the Governor, the President of the Senate, and the

88 Speaker of the House of Represgentatives by January 1 of each

89 ear.

90 (f) Shall develop agreements with the Department of

91| Elderly Affairs, the Department of Children and Family Services,

92 the Agency for Health Care Administration, the Department of

93 Health, and any other state agency it considers necessary for

94 the exclusive purpose of providing access to state buildings and

95 state employees in order to offer low-cost, effective training

96 and paraprofessional development assistance to nonlicensed

97| caregivers who work in the community or in facilities licensed

98 under part III, part V, or part VII of chapter 400, Florida

99 Statutes.

100 (g) May charge a reasonable fee, on a sliding scale, as

101| provided in the bylaws of the corporation for the training of

102 nonlicensed caregivers who work in the community or in

103| facilities licensed under part III, part V, or part VII of

104 chapter 400, Florida Statutes. The corporation shall take all

105 steps possible to offer high-quality training at the most cost-

106 effective rates.

107 (h) May offer training to the perscnnel of assisted living

108 facilities, adult family-care homes, and adult day care centers.

109 The Department of Elderly Affairs, in consultation with the

110| corporation and the contractor responsible for the development

111 of training materials, shall annually evaluate and make any

1127 necessary changes to these materials.
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113 (i) Shall collect information regarding nonlicensed

114 caregivers who work in the community and in facilities licensed

115| under part III, part V, or part VII of chapter 400, Florida

116 Statutes. The information collected must include, but need not

117 be limited to, the salary rates for various posgitions,

118| professional development needs of nonlicensed caregivers,

119 information regarding turnover rates and retention, and data

120} that identify the number of caregivers using best practices in

121| daily care-related activities.

122 {(j) Shall develop a memorandum of understanding with the

123| Florida Policy Exchange Center on Aging that describes how the

124 corporation will interact with the center in carrying out its

125| responsibilities.

126 {k) Shall develop an agreement with the Florida Policy

127 Exchange Center on Aging for the provision of administrative

128 support and startup costs, with the expectation that the

129| corporation will not rely upon the center for staff or financial

130 assistance after June 1, 2008.

131 (1) May contract with the Florida Policy Exchange Center

132| on Aging for the provision of staff support, research, technical

133 assistance, and data storage under a memorandum of agreement.

134 (4) (a) The board of directors of the corporation shall

135 consist of 13 members who represent the views, interests, and

136| perspectives of the parties, individuals, and stakeholders

137 affected by the activities of the corporation. Each member of

138 the board shall be appointed to a 2-year term and may not be

139 reappointed to more than three additional terms, except that the

140 initial legislative appointments shall be for a peried of 3
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141| vyears each.

142 {b) The board of directors of the corporation shall

143 include:

144 1. One member appointed by the Florida Association of

145| Homes for the Aging.

146 2. One member appointed by the Florida Assisted Living

147| Affiliation.

148 3. One member appointed by the Alzheimer's Association.
149 4. One member appointed by the Florida Council on Aging.
150 5. One member appecinted by the Florida Adult Day Care

151 Association.

152 6. One member appointed by the Florida Respite Coalition.

153 . 7. One member appointed by the State Long-Term Care

154 Ombudsman.

155 8. Two members appointed by the Governor.
156 9. Two memberg appointed by the President of the Senate.
157 10. Two members appointed by the Speaker of the House of

158| Representatives.

159
160 The Governor, the President of the Senate, and the Speaker of

161| the House of Representatives must make their respective initial

162 appointments not later than September 1, 2006.

163 (¢) The chair sghall be elected by the members, may not

164 serve more than two l-vyear terms, and may not be a state

165| employee.
166 (d) The board shall adopt bylaws for the regulation of its

167 affairs and the conduct of business and shall follow Robert's

168| Rules of Order, newly reviged edition, for all procedural
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169 matters that arise.

170 (e) A majority of the members of the board constitutes a
171 guorum.
172 (f) The corporation shall be accountable to the board. The

173 meetings of the board shall be open to any member of the public

174 and shall accept input from family members, consumers,

175 stakeholders, providers, or other parties affected by the

176| activities of the corporation. The board shall post the schedule

177| and location of its meetings on a website and in public

178 buildings.

179 (g) The chair shall ensure that accurate minutes are Kkept

180 which reflect the attendance, motions, and actions of the board

181 and the discussion of matters brought before the board. These

182 minutes shall be made available to the public for inspection and

183 review and, if possible, posted on a website to provide greater

184| public access.

185 (h) The chair shall call a meeting quarterly and may

186 gschedule other meetings using electronic means as he or she

187 congiders appropriate. The chair shall call at least one meeting

188 per vear to establish goals and evaluate the progress of the

189| corporation in the previous year.

190 (i) The chair may appoint advisory committees to advise

191| the corporation on specific issues that fall within the

192 corporation's scope of work and stated objectives.

193 (i) Each member of the board and its advisory committees

194 shall serve at his or her own expense, including travel or other

195 costs associated with his or her duties as a member of the board

196 of directors.
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197 (k) The chair may remove a member of the board for three

198 unexcused absences from regularly scheduled meetings.

199 (1) An appointed member serves at the pleasure of the

200 entity that made the appointment and may be removed by that

201| entity without cause.

202 (5) (a) The chair shall establish an audit committee

203 consisting of at least three board members to annually review

204 and report on the financial condition of the corporation. A copy

205 of the audit committee's report shall be provided to board

206 members, the Governor, the President of the Senate, and the

207 Speaker of the House of Repregentatives by January 10 of each

208| vyear. The audit committee's report must include a complete

209| accounting of all revenuesg received and expenses incurred by the

210 corporation during that vyear.

211 (b) The corporation may employ staff, contract with

212 consultants, and otherwise retain the necessary staff within the

213 limits of available funds to accomplish its goals and purposes.

214 (c) By January 10 of each year, the corporaticon shall

215 igsue a report to the Governor, the President of the Senate, and

216 the Speaker cf the House of Representatives that evaluates the

217 status of the work of the corporation relating to the use of

218| best practices by caregivers and the development of nonlicensed

219| caregivers who work in the community or in facilities licensed

220 under part III, part V, or part VII of chapter 400, Florida

221 Statutes.

222 (d) FEach public sector agency that provides training or

223 support for nonlicensed caregivers who work in the community or

224 in facilities licensed under pért III, part V, or part VII of
| Page 8 of 9
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225 chapter 400, Florida Statutes, shall cooperate with the

226| corporation. The Florida Policy Exchange Center on Aging shall

227 certify to the Governor, the Presgident of the Senate, and the

228 Speaker of the House of Representatives, using criteria that

229 include communication, timeliness of responge, and coordination

230 of efforts, whether the corporation is receiving the necessary

231| and requested support from public sector organizations that

232| provide training to nonlicensed caregivers.

233 Section 2. By October 1, 2009, the Office of Program

234 Policy Analysis and Government Accountability shall conduct a

235| review of the Florida Caregiver Institute, Inc., and shall issue

236 a report to the Governor, the President of the Senate, and the

237 Speaker of the House cof Representatives evaluating the

238| effectiveness of the corporation in helping the state meet its

239| goals of improving the retention of nonlicensed caregivers in

240 the community or in facilities licensed under part III, part V,

241 or part VII of chapter 400, Florida Statutes, and whether it has

242| been successful in promoting the use of best practices by

243 caregivers of the state's frail elder and disabled adult

244| population.

245 Section 3. This act shall take effect July 1, 2006.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 243 Hearing Aid Specialists
SPONSOR(S): Kendrick and others
TIED BILLS: IDEN./SIM. BILLS: SB 372

REFERENCE ACTION ANALYST STAFF DIRECTOR
1) Health Care Regulation Committee 11Y,0N Bell ' Mitchell
2) Elder & Long-Term Care Committee Walshﬂ‘.\/b Walsh /N
3) Health & Families Council
4)
5)

SUMMARY ANALYSIS

HB 243 excludes licensed hearing aid specialists from the requirement that a certain written statement of a
patient’s right to refuse or cancel payment, or be reimbursed for payment for other treatment or services, must
accompany the advertisement of free, discounted, or reduced fee services.

The bill takes effect July 1, 2006.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.

STORAGE NAME; h0243b.ELT.doc
DATE: 2/13/2008



FULL ANALYSIS

. SUBSTANTIVE ANALYSIS

A. HOUSE PRINCIPLES ANALYSIS:

Provide Limited Government — The bill removes a regulation that requires hearing aid specialists to
make a certain disclosure in their advertisements when advertising services that are free or provided at

a discounted or reduced fee.
B. EFFECT OF PROPOSED CHANGES:
BACKGROUND

In Florida, there are currently 831 licensed hearing aid specialists and 847 licensed audiologists.

Hearing Aid Specialists. Hearing aid specialists are regulated under Part Il of Chapter 484, F.S.
Generally hearing aid specialists fit and sell hearing amplification systems to individuals in a retail
establishment. Some of their duties include conducting hearing tests, interpreting auditory test results,
and selecting, fitting, and modifying hearing amplification systems for individuals.

The Department of Health licenses? each applicant that the Board of Hearing Aid Specialists certifies:
Is of good moral character;
Is 18 years of age;
Is a graduate of an accredited high school or its equivalent;
Either:
o Meets the requirements of the Board of Hearing Aid Specialist training program; or
o Holds a valid, current license as a hearing aid specialist or its equivalent from another
state and has been actively practicing in such capacity for at least 12 months; or
o Is currently certified by the National Board for Certification in Hearing Instrument
Sciences and has been actively practicing for at least 12 months.
* Has passed the licensure examination, which is the International Licensing Examination (ILE)
for the Hearing Instrument Dispenser;
e Has demonstrated knowledge of state laws and rules relating to the fitting and dispensing of
hearing aids.

Hearing aid specialists are required to complete continuing education requirements as a condition of
license renewal.?

Audiologists. Audiologists are regulated under Part | of Chapter 468, F.S. The practice of audiology
includes the assessment of hearing and balance. Audiologists do research on hearing loss, tinnitus,
and balance system dysfunction. Audiologists also select, fit, and dispense amplification systems such
as hearing aids; work to prevent hearing loss through providing and fitting protective devices; provide
consultation on the effects of noise on hearing; and provide consumer education.

The Department of Health licenses® each audiologist applicant that the Board of Speech-Language
Pathology and Audiology certifies:

' Source: Florida Department of Health Medical Quality Assurance Licensee Data Center: Hearing Aid Specialist and
Audiologist Data Downloads as of February 9, 2006. Figures cited are active licensees only.

2 S.484.045(2), F.S.

%S.484.047(4), F.S.

4S.468.1185(2), F.S.
STORAGE NAME: h0243b.ELT.doc
DATE: 2/13/2006
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o Holds a Master’s degree or is enrolled in a Doctoral degree program from an accredited college
or university with a major emphasis in the area of audiology, including completion of 60
semester hours, 30 of which must be at the graduate level;

s Has completed 300 clock hours in supervised clinical practice;

e Has completed nine months of full-time professional employment;

» Has passed the national examination;

« Has completed an education course on HIV/AIDS.®

Audiologists are required to complete continuing education requirements biennially as a condition of
license renewal .’

Federal Regulations. Hearing aid devices are regulated by federal law.” Hearing aid specialists and
audiologists are required to comply with federal regulations relating to conditions of sale, including:

e Medical evaluation requirements;

e Waiver of the medical evaluation requirements;

* Availability of hearing aid user instructional brochures; and

* Recordkeeping.

State Regulations. In addition to the federal regulations, state law contains specific requirements
relating to the sale of hearing aids.

e Thirty Day Trial Period: Both hearing aid specialists and audiologists® are required to provide
the buyer of a hearing aid with written notice of a 30-day trial period and money back guarantee.
The guarantee must permit the purchaser to cancel the purchase for a valid reason.’ If the
hearing aid must be repaired, remade, or adjusted during the 30-day trial period, the running of
the 30-day ftrial period is suspended one day for each 24-hour period that the hearing aid is not
in the purchaser’s possession. A repaired, remade, or adjusted hearing aid must be claimed by
the purchaser within three working days after notification of availability. The running of the 30-
day trial period resumes on the day the purchaser reclaims the repaired, remade, or adjusted
hearing aid or on the fourth day after notification of availability.

 ltemization of Prices: Hearing aid specialists and audiologists'® must provide an itemized listing
of prices at the request of prospective hearing aid purchasers. This list must provide separate
prices for each service component and each product.

» Cancellation by Medical Authorization: Hearing aid purchasers have the right'" to their money
back if a licensed physician, who is board-certified in otolaryngology or internal medicine or who
is a licensed family practice physician, certifies in writing that the purchaser has a hearing
impairment that contraindicates the use of a hearing aid or that will not be improved by the use
of a hearing aid. The purchaser must give notice to the seller via certified mail within 60 days
following the date of delivery of the hearing aid in order to effectuate the guarantee.

Economics of Health Care Regulation. > Economists argue that the regulation of health care usually
involves striking a balance between patient safety and quality of care, and the cost and availability of
services. Regulating quality is not without cost, and it is not without an effect on the market for health

°S.468.1201, F.S.
N °S. 468.1195, F.S.

" See 21 C.F.R. 801.420, 21 C.F.R. 801.421
® Ss. 484.0512 and 468.1246, F.S., respectively.
® A “valid reaon” is defined as ‘fa|lure by the purchaser to achieve satisfaction from use of the hearing aid(s), so long as
the hearing aid(s) is returned to the seller within the 30-day trial period in good working condition.” See Rules 64B6-
6 001(2) and 64B30-8.008 (3), F.A.C.

Pursuant to ss. 484.051 and 468.1245, F.S., respectively.

'S.484.0513,F.S,, as applies to hearing aid speCIallsts and s. 468.1255, F.S., as applies to audiologists. ,

"2 This discussion is derived from a presentation to the House Committee on Health Care Regulation by Steve Uliman,
Ph.D., University of Miami, on Health Care Issues Associated with Regulation, March 2005.
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care services. Regulations that increase the cost of providing health care may lead to increased prices,
a decrease in quantity, and hurt the bottom line of the supplier of services, thus, limiting access to
health care. If regulations increase the costs of health care too much, consumers may drop out of the
market. The decrease in demand may then cause a chain reaction so that health care suppliers drop
out of the market, which would limit access to health care (the supply). Even a policy aimed at
increasing demand for service, may be constrained by regulatory policies that limit the ability for
suppliers to respond, so that the effect may be a large increase in price and a smaller increase in
quantity of services provided.

Effect of Proposed Bill

As noted, some laws relating to the sale of hearing aids apply equally to hearing aid specialists and to
audiologists. However, the following disclosure, required of many professions' when advertising
services that are free or provided at a discounted or reduced fee -

THE PATIENT AND ANY OTHER PERSON RESPONSIBLE FOR PAYMENT HAS A
RIGHT TO REFUSE TO PAY, CANCEL PAYMENT, OR BE REIMBURSED FOR
PAYMENT FOR ANY OTHER SERVICE, EXAMINATION, OR TREATMENT THAT IS
PERFORMED AS A RESULT OF AND WITHIN 72 HOURS OF RESPONDING TO THE
ADVERTISEMENT FOR THE FREE, DISCOUNTED FEE, OR REDUCED FEE
SERVICE, EXAMINATION, OR TREATMENT.

-~ is required to be made by hearing aid specialists, but not by audiologists.

Hearing aid specialists and audiologists often work in close contact with one another, and clinics
frequently employ both types of professionals. Although audiologists are licensed to perform many
more services than hearing aid specialists, one of an audiologist’s primary responsibilities is dispensing
of hearing aids. As a practical matter, clinics that employ both hearing aid specialists and audiologists
include the disclosure in their advertisements when advertising services that are free or provided at a
discounted or reduced fee, even though pursuant to s. 456.062, F.S., such disclosure is not required of

audiologists.

HB 243 amends s. 456.062, F.S., to exclude licensed hearing aid specialists from the requirement to
publish the disclosure statement with all advertisements of free, discounted, or reduced fee services.

C. SECTION DIRECTORY:

Section 1. Amends s. 456.062, F.S., to exclude licensed hearing aid specialists from having to publish
a disclosure statement with all advertisements of free, discounted, or reduced fee services.

Section 2. Provides an effective date of July 1, 2006.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

None.

2. Expenditures:

None.

3 Currently 15 other licensed professions, including naturopaths, dentists, and nurses, are required to make the
disclosure when advertising services that are free or provided at a reduced or discounted fee. See s. 456.062, F.S.
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B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

2. Expenditures:

None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

Indeterminate. HB 243 may lower advertising costs for hearing aid specialists and audiologists who
employ hearing aid specialists. Hearing aid specialists and audiologists may choose to pass on their
cost savings to customers.

D. FISCAL COMMENTS:

None.

Ill. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:
This bill does not require counties or municipalities to spend funds or take action requiring the
expenditure of funds. This bill does not reduce the percentage of state tax shared with counties or
municipalities. This bill does not reduce the authority that municipalities have to raise revenue.

2. Other:

None.

B. RULE-MAKING AUTHORITY:
No additional rulemaking authority is required to implement the provisions of this bill.

C. DRAFTING ISSUES OR OTHER COMMENTS:

The Board of Hearing Aid Specialists has stated that audiologists, who also sell hearing aids, are not
subject to this same advertising disclosure requirement in s. 456.062, F.S. Placing hearing aid
specialists in this category with other health professionals, when they also must offer trial periods,
refunds and money back guarantees, may be duplicative or unnecessary.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES
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F L ORI DA H O U S E O F R EPRESENTATIHIV E S

HB 243 2006

A bill to be entitled
An act relating to hearing aid specialists; amending s.
456.062, F.S.; eliminating the application of certain
advertising requirements to health care practitioners
licensed under pt. II of ch. 484, F.S., relating to the
regulation of hearing aid specialists; providing an

effective date.

o N 6 Ul W N

9| Be It Enacted by the Legislature of the State of Florida:
10
11 Section 1. Section 456.062, Florida Statutes, is amended
12 to read:

13 456.062 Advertisement by a health care practitioner of

14| free or discounted services; required statement.--In any

15 advertisement for a free, discounted fee, or reduced fee

16 service, examination, or treatment by a health care practitioner
17 licensed under chapter 458, chapter 459, chapter 460, chapter

18 461, chapter 462, chapter 463, chapter 464, chapter 465, chapter
19 466, chapter 467, chapter 478, chapter 483, part I of chapter

20 484, chapter 486, chapter 490, or chapter 491, the following

21| statement shall appear in capital letters clearly

22| distinguishable from the rest of the text: THE PATIENT AND ANY
23 OTHER PERSON RESPONSIBLE FOR PAYMENT HAS A RIGHT TO REFUSE TO

24 PAY, CANCEL PAYMENT, OR BE REIMBURSED FOR PAYMENT FOR ANY OTHER
25 SERVICE, EXAMINATION, OR TREATMENT THAT IS PERFORMED AS A RESULT
26 OF AND WITHIN 72 HOURS OF RESPONDING TO THE ADVERTISEMENT FOR

27 THE FREE, DISCOUNTED FEE, OR REDUCED FEE SERVICE, EXAMINATION,

28 OR TREATMENT. However, the required statement shall not be
Page 10of 2
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F L ORI DA H O U S E O F R EPRESENTATIVE S

HB 243 2006
29 necessary as an accompaniment to an advertisement of a licensed
30 health care practitioner defined by this section if the
31 advertisement appears in a classified directory the primary
32| purpose of which is to provide products and services at free,
33 reduced, or discounted prices to consumers and in which the
34 statement prominently appears in at least one place.
35 Section 2. This act shall take effect July 1, 2006.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 947 Long-Term Care Coverage
SPONSOR(S): Legg
TIED BILLS: IDEN./SIM. BILLS: SB 1924

STAFF DIRECTOR

REFERENCE ACTION ANALYST £

1) Elder & Long-Term Care Committee DePalma Walsh [

)
2) Insurance Committee
3)
4) Health & Families Council
S)

Health Care Appropriations Committee

SUMMARY ANALYSIS

House Bill 947 directs the Agency for Health Care Administration to amend the Medicaid state plan to establish
the Florida Long-Term Care Partnership Program, in compliance with the requirements of the Social Security
Act as amended by the federal Deficit Reduction Act of 2005.

The bill also provides that, for purposes of determining Medicaid eligibility, assets or resources in an amount
equal to the insurance benefit payments made to, or on behalf of, an individual who is a beneficiary under an
approved Florida Long-Term Care Partnership Program policy shall be disregarded. Essentially, this enables
Floridians to qualify for coverage of the substantial costs associated with provision of long-term care services
under Medicaid without first being required to substantially exhaust --—- or “spend down” --- assets and
resources.

The bill provides an effective date of July 1, 2006.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

. SUBSTANTIVE ANALYSIS

A. HOUSE PRINCIPLES ANALYSIS:

Provide Limited Government — Floridians’ participation in a long-term care insurance partnership
program could reduce Medicaid spending on long-term nursing facility services presently provided to
Medicaid-eligible individuals without long-term care insurance coverage.

Safeguard Individual Liberty — The bill restructures the method used for Medicaid asset
determinations by providing a mechanism for individuals to qualify for coverage of the costs of long-
term care needs under Medicaid without first being required to substantially exhaust or “spend down”
personal resources and assets.

Promote Personal Responsibility — The structure of the Florida Long-Term Care Partnership
Program could provide incentives for individuals in the state to purchase long-term care insurance

coverage.

Empower Families — Individuals ineligible for the iong-term care services provided by Medicaid --- but
also with income levels making private long-term care coverage unaffordable --- would be able {o
purchase long-term care from participating providers under the partnership program.

B. EFFECT OF PROPOSED CHANGES:

BACKGROUND
Long-Term Care

“Long-term care” refers to a broad range of assistive medical, personal and social services needed by
individuals who are unable to meet their basic living needs for an extended period of time, often as
result of accident, iliness or frailty. Frequently, such individuals demonstrate an inability to move about,
dress, bathe, eat, use a toilet or follow medication schedules. Consequently, assistance is often
necessary to help with daily household cleaning, meal preparation, shopping, bill paying, medical visits,
and administration of medication. Additional long-term care disabilities may be attributable to cognitive
impairment associated with stroke, depression, dementia, Alzheimer’s disease, Parkinson’s disease
and other medical conditions affecting the brain.

In testimony provided before the United States Senate Special Committee on Aging in March, 2002, the
Comptroller General of the U.S. indicated that long-term care expenditures for persons of all ages
totaled $137 billion in 2000, and announced that spending on long-term care services for the nation’s
elderly population is projected to nearly quadruple to $379 billion by 2050." In 2005, roughly nine
million individuals 65 and older required long-term care services, and by 2020 it is projected that 12
million older Americans will need some form of long-term care assistance.? A study by the U.S.
Department of Health and Human Services says that people who reach age 65 will likely have a 40
percent chance of entering a nursing home, and about 10 percent of those entering a nursing home
facility will stay there five or more years.®

! Aging Baby Boom Generation Will Increase Demand and Burden on Federal and State Budgets, GAO-02-544T, March
21, 2002, statement of Comptroller General of the United States before the U.S. Senate Special Committee on Aging,
available at: http://www.gao.gov/new.items/d025444.pdf. '

2 Long-Term Care, accessed February 17, 2008, the Official U.S. Government Site for People with Medicare, available at:
hitp://www.medicare.gov/LongTermCare/Static/Home.asp.

% United States Department of Health and Human Services, Centers for Medicare and Medicaid Services, March 2005.
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Long-Term Care Financing

The costs associated with long-term care services are substantial. The average cost of a nursing home
stay is more than $55,000 per year, and as much as $100,000 in some urban areas. Hourly home care
agency rates average $37 for a licensed practical nurse, and $18 for a home health aide.*

Medicaid is now the primary payer of long-term care services in the United States (see figure 1),” and,
as a result, state and federal governments bear a tremendous financial burden for provision of these
services. The state of Florida is particularly affected, as it has the highest proportion of individuals age
65 to 84 of any state in the nation, and this elderly population is expected to grow 130 percent by
2025.% In FY 2002-03, Florida Medicaid spent $3.2 billion (or 28 percent of its fotal Medicaid budget)
on four core long-term care services: nursing homes, Intermediate Care Facilities for Persons with
Developmental Disabilities, Home and Community-Based Services waivers, and assistive care
services.” Florida Medicaid currently pays for nearly two-thirds of all nursing home days for the state’s

frail elders.

Figure 1. Sources of Long-Term Care Payments, 2003

Other Private
3%

Private
insurance 11%,

Medicaid 43%
Out-of-Pocket
24%

Other Public
2%

Medicare 17%J

Source: Medicaid and Long-Term Services and Supports for Older People, AARP Public Policy
Institute 2005

Seniors often believe that Medicare, the nearly universal source of acute health care coverage for
individuals 65 and older, pays for a vast array of long-term care services.® However, many common
long-term care needs (e.g., bathing, dressing, and other household chores) do not require skilied help
and, therefore, are not generally covered by Medicare.® Consequently, many seniors are left

4 Long-Term Care Insurance, September 2004, AARP Public Policy Institute, available at:
http://assets.aarp.org/rgcenter/health/fs7r itc.pdf.

> Medicaid and Long-Term Services and Supports for Older People, February 2005, AARP Public Policy Institute,
available at: http://assets.aarp.ora/rgcenter/post-import/fs 18r_medicaid 05.pdf.

® Model Long-Term Care System: Analyzing Long-Term Care Initiatives in Florida, November 2003, Fiorida Senate Interim
Project 2004-144, available at: hitp://www flsenate.gov/data/Publications/2004/Senate/reports/interim reports/pdf/2004-
144hc.pdf.

Medicaid Long-Term Care: Overview and Update, December 15, 2004, Agency for Health Care Administration
presentation to the Senate Health and Human Services Appropriations Committee, available at;
http://ahca.myflorida.com/Medicaid/deputy secretary/recent presentations/ltc_overview and update 121504.pdf.
® Medicaid and Long-Term Services and Supports for Older People, AARP Public Policy Institute, supra.
® Long-Term Care Insurance, AARP Public Policy Institute, supra.
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attempting to “spend down” their assets in an effort to satisfy Medicaid asset and income criteria,
thereby gaining eligibility for Medicaid services.

As an alternative to Medicaid impoverishment or complete self-financing, a market for private long-term
care insurance has developed, and grown, in recent years. However, the premiums typically
associated with high-quality private insurance coverage exceed the resources of many Americans.™ In
2001, the average annual premium of long-term care insurance, if bought at age 65, exceeded $2,300"
and most estlmates indicate that only 10% to 20% of seniors can presently afford private long-term
care insurance."

In response, states have adopted several strategies to encourage younger individuals to purchase
private long-term care insurance. States frequently offer tax incentives to individuals or employers to
purchase private long-term care coverage; however, tax deductions tend to be small, and often don't
constitute a significant savings for either employers or individual purchasers. Alternatively, many states
have begun offering long-term care insurance to state employees and retirees as part of state benefits
packages. Finally, several states have explored the possibility of public/private insurance partnerships
between state government and private insurance companies. Under this approach, individuals with
moderate income are encouraged to purchase private long-term care insurance to fund their long-term
care needs rather than divesting their assets and relying on Medicaid assistance --- effectively reducing
or delaying the need for Medicaid assistance.

Long-Term Care Partnership Program

The Long-Term Care Partnership Program began in 1987 as a demonstration project funded through
the Robert Wood Johnson Foundation (RWJF)."™® As part of the demonstration project, four out of the
original eight states with RWJF planning grants --- California, Connecticut, Indiana and New York --—-
ultimately implemented partnership programs.

With the help of the National Program Office, located at the University of Maryland Center on Aging,
states participating in the planning phase of the partnership programs developed strategies to
encourage the purchase of private long-term care insurance policies. The states recognized that, in
addition to decreasing the costs of these policies, it was equally important to increase the quality of
coverage being offered in order to broaden the market for long-term care insurance.

Ultimately, a unique approach emerged, whereby individuals purchasing a state-certified long-term care
insurance “partnership” policy first rely on benefits from their private long-term care insurance policy to
cover long-term care costs. Thereafter, if insurance benefits are exhausted, such policyholders are
allowed to protect some or all of their assets from Medicaid “spend-down” requirements during the
eligibility determination process (though certain other income requirements must still be satisfied).™
Essentially, the logic supporting long-term care partnership programs is a general desire to encourage
the purchase of a limited, and therefore more affordable, amount of long-term care coverage, together
with an assurance that purchasers could potentially receive additional long-term care services, if
needed, through the Medicaid program after their insurance coverage has been exhausted.™

10 Private Long-Term Care Insurance: the Medicaid Interaction, May 2004, AARP Public Policy Institute, available at:
http://assets.aarp.org/rgcenter/health/ib68 Itc.pdf.
M Long-Term Care Insurance in 2002, June 2004, America’s Health Insurance Plans, available at:
htip://www.ahip.org/content/default.aspx?bc=39|341|328]454. This premium is for a policy purchased at age 65, and
providing a $150 daily benefit, 5 percent compound inflation protection, four years of coverage and a 90-day elimination
period.
'2 State Cost Containment Initiatives for Long-Term Care Services for Older People, May 2000, Congressional Research
Serwce available at: hitp://www.law.umaryland.edu/marshall/crsreports/crsdocuments/RL30752.pdf.

For more information on the Robert Wood Johnson Foundation, visit hitp://www.rwip.org.

* Overview of the Long-Term Care Partnership Program (GAO-05-1021R), September 9, 2005, U.S. Government
Accountablllty Office, available at: http://www.gao.gov/new.items/d051021r.pdf.

° The Long-Term Care Partnership Program: Issues and Options, December 2004, The Brookings Institution Retirement
Security Project, available at: https://www.brookings.edu/dvbdocroot/iviews/papers/2004 12retirement.pdf.
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What follows is a description of the structural features of each state’s program.

New York's “Total Assets” Model

New York’s program requires the purchase of a comprehensive long-term care insurance policy,
covering a minimum of three years of nursing home care and six years of home and community-based
care or a combination of the two, but offers total asset protection for all of the purchaser’s assets at the
time of Medicaid eligibility determination. While this model requires a greater initial premium
commitment from enroliees than other models (discussed below), New York’s approach provides 100%
protection of assets if participants exhaust their policies and require Medicaid services. The underlying
premise of such a “total assets model” was that the period of insurance coverage should be equal to, or
exceed, the time during which a person would be penalized by having to pay for long-term care if
forced fo transfer assets to become Medicaid eligible (when the program in New York began, this
period was 30 months).

California and Connecticut’s “Dollar-for-Dollar” Models

The programs in California and Connecticut have dollar-for-doliar models in which the dollar amount of

" protected assets is equivalent to the dollar value of the benefits paid by the long-term care insurance

policy. For example, an individual purchasing a long-term care insurance policy with $300,000 fotal
coverage would have $300,000 of assets protected if benefits were exhausted and such person

‘eventually applied for Medicaid assistance.

Indiana’s “Hybrid” Model

Although originally adopting a dollar-for-dollar approach structurally similar to the partnership programs
in California and Connecticut, in 1998 the state adopted a hybrid model allowing purchasers to obtain
dollar-for-dollar protection up to a certain state-defined benefit level; all policies with benefits above that
threshold amount provide total asset protection for the policyholder.

A few common features of the partnership policies implemented by these four participant states include
incorporation of an inflation protection rider and a non-forfeiture clause. Because states have been
targeting citizens in their 50s and 60s, inflation protection (which is typically waived for policyholders
purchasing long-term care insurance after a certain age) is essential to maintaining the value of the
policy until the policyholder needs the insurance, which could potentially be decades later.® Similarly,
non-forfeiture clauses are often a necessary mechanism for protecting the investments of policyholders
in the event they can no longer afford premiums. Because individuals pay their insurance premiums for
years in advance of needing long-term care services, both California and New York concluded it was
important that policyholders have the ability to maintain some portion of their policy benefits if they
cannot continue to pay premiums."’

Success of Long-Term Care Partnership Programs

The four states utilizing partnership programs vary in how their respective programs protect
policyholders’ assets, and analysis of such programs’ success is complicated because the information
collected by the states is not standardized. However, based on the most recently-available data
compiled by the Government Accountability Office, there are 172,477 active partnership policies
insured by a total of seventeen participating insurance companies throughout these four states.’ The
percentage of partnership policyholders who were first-time policyholders of long-term care coverage
was 94% in California, 92% in Connecticut, 94% in Indiana and 95% in New York."®

"° Ibid.

"7 Ibid.

:2 Overview of the Long-Term Care Partnership Program (GAO-05-1021R), U.S. Government Accountability Office, supra.
Ibid.
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The total number of partnership policies purchased each year has increased significantly since the
programs’ implementation. In recent years, however, a decline in the number of policies purchased
has been observed. State partnership officials report that such a decline - or leveling off — is likely
reflective of overall trends in the long-term care insurance market, and not specific to the partnership

policies.?®

Data from the partnership states do indicate that the program attracts upper middle-class individuals to
purchase coverage. I[n the three states surveying a sample of partnership policyholders — California,
Connecticut and Indiana — the majority of policyholders reported that their total assets were greater

than $350,000.%'

Perhaps most importantly, less than 1% of active partnership policyholders (1,209 total) are currently
accessing their long-term care insurance benefits. Since the programs began, a total of 251
policyholders in the four states have exhausted their long-term care insurance benefits, and just 119
(47%) have accessed Medicaid funds.

Still, upon implementation of the partnership programs, several criticisms were initially leveled by both
stakeholders and industry analysts alike.”> Many were troubled that a public assistance program such
as Medicaid would endorse private insurance products, which they believed to be beyond the scope
and mission of the Medicaid program. Likewise, others were concerned that partnership arrangements
would actually increase Medicaid spending, rather than reduce it, if wealthy individuals who would have
purchased similar insurance policies anyway participate in the partnership, keep their assets, and are
allowed access to Medicaid funds traditionally earmarked for lower-income Americans. Because the
partnership policies have thus far been more attractive to higher-income individuals, there is an
additional concern that such policies might not be insuring those individuals most likely to otherwise
spend down their assets and resources to become Medicaid-eligible.

The Government Accountability Office reports that it is difficult to determine whether and to what extent
the Long-Term Care Partnership Program has resulted in cost savings to the Medicaid program,
because there is insufficient data to determine if policy purchasers would have accessed Medicaid had
they not purchased long-term insurance coverage.

Buoyed by concerns of the morality and wisdom of possibly directing Medicaid funds at upper- and
middle-class citizens, the criticisms detailed above initially gave rise to federal opposition to long-term
care partnership policies, ultimately resulting in the Omnibus Budget Reconciliation Act of 1993
(OBRA). OBRA amended section 1917 of the Social Security Act — effectively placing restrictions on
further attempts to replicate the insurance partnership mode! — by requiring that any states
implementing partnership programs after May 14, 1993 must recover assets from the estates of all
persons receiving services under Medicaid upon death.?® The result of this provision was that, for
states wishing to replicate the various asset protection models, the asset protection component of the
policies remains in effect, but only while the policyholder is alive.

Nevertheless, interest in the partnership program had grown well beyond the four states initially
experimenting with a partnership model to long-term care coverage. At least 16 states (including
Florida) have passed legislation to implement a partnership program once restrictions imposed by
OBRA were withdrawn or waived.

20
Ibid.

2 Ibid. In a policyhoider survey, California and Connecticut instructed policyholders to exclude the value of homes and

cars when reporting assets, while Indiana instructed policyholders to include the value of their homes.

2 The Long-Term Care Partnership Program: Issues and Options, The Brookings Institution Retirement Security Project,

supra.

# Beneficiaries participating in established or approved partnership programs as of May 14, 1993 were exempted from

this requirement.
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Chapter 2005-252, L.O.F., enacting CS/SB 1208, amends s. 409.905, F.S., by providing that, for
purposes of eligibility determinations for nursing facility services funded by Medicaid, individuals who
are beneficiaries of approved long-term care partnership program insurance policies with exhausted
policy benefits shall have their total countable assets reduced by $1 for each $1 of benefits paid out
under such policy.

The legislation further created s. 409.9102, F.S., directing the Agency for Health Care Administration
(AHCA) to establish the Florida Long-term Care Partnership Program (“the Program”), which shall:

¢ provide incentives for an individual to obtain insurance to cover the costs of long-term care;

¢ establish standards for long-term care insurance policies for designation as approved long-
term care partnership program policies in consultation with the Office of Insurance
Regulation (OIR);

e provide a mechanism to qualify for coverage of the costs of long-term care needs under
Medicaid without first being required to substantially exhaust his or her resources, including
a reduction of the individual's asset valuation by $1 for each $1 of benefits paid out under
the individual's approved long-term care partnership program policy as a determination of
Medicaid eligibility;

¢ provide and approve long-term care partnership plan information distributed to individuals
through insurance companies offering approved partnership policies; and

e alleviate the financial burden on the state’s medical assistance program by encouraging the
pursuit of private initiatives.

Additionally, AHCA was directed to develop a plan for the Program’s implementation, and to present
the plan in the form of recommended legislation to the President of the Senate and the Speaker of the
House of Representatives prior to the commencement of the 2006 legislative session.

Both the amendments to s. 409.905, F.S., and the creation of s. 409.9102, F.S., were to take effect
contingent upon amendment of s. 1917(b)(1)(c) of the Social Security Act by the United States
Congress to delete the “May 14, 1993” deadline for approval by states of long-term care partnership
plans.

The Federal Deficit Reduction Act of 2005

On February 8, 2006, President Bush signed the federal Deficit Reduction Act of 2005 (“the Deficit
Reduction Act”) into law. Among numerous other changes made to Medicaid and Medicare, the Deficit
Reduction Act amends s. 1917(b)(1)(C)(ii) of the Social Security Act to allow groups of individuals in
states with plan amendments approved after May 14, 1993 to be exempt from estate recovery
requirements if the amendment provides for a qualified state long-term care insurance partnership
program. For purposes of the Social Security Act, the term “qualified state long-term care insurance
partnership” means a Medicaid state plan amendment providing for the disregard of any assets or
resources in the amount equal to the amount of insurance benefit made to or on behalf of an individual
who is a beneficiary under an approved long-term care policy (including a certificate issued under a
group insurance contract), if the following requirements are met:

¢ (l) the policy covers an insured who was a resident of such state when coverage first
became effective under the policy. In the case of a long-term care insurance policy
exchanged for another such policy, this requirement would apply based on the coverage of
the first such policy that was exchanged;

e (ll) the policy is a qualified long-term care insurance policy (as defined in s. 7702B(b) of the
Internal Revenue Code of 1986) issued not earlier than the effective date of the state plan
amendment;

e (Ill) the policy meets the requirements of the long-term care insurance model regulation and
the long-term care insurance model Act, promulgated by the National Association of
Insurance Commissioners (as adopted as of October 2000);

o (IV) if the policy is sold to an individual who:

STORAGE NAME: h0947.ELT.doc PAGE: 7

DATE:

2/17/2006



o has not attained age 61 as of the date of purchase, the policy provides compound
annual inflation protection;

o has attained age 61 but has not attained age 76 as of the date of purchase, the
policy provides some level of inflation protection; and

o has attained age 76 as of the date of purchase, the policy may (but is not required
to) provide some level of inflation protection;

e (V) the State Medicaid agency under s. 1902(a)(5) of the Social Security Act provides
information and technical assistance to the State insurance department on the insurance
department’s role of assuring that any individual who sells a long-term care insurance policy
under the partnership receives training and demonstrates evidence of an understanding of
such policies and how they relate to other public and private coverage of long-term care;

» (Vi) the issuer of the policy provides regular reports including notification regarding when
benefits provided under the policy have been paid and the amount of such benefits paid,
notification regarding when the policy otherwise terminates, and such other information
appropriate to the administration of such partnerships; and

e (VII) the state does not impose any requirement affecting the terms or benefits of such a
policy unless the state imposes such requirement on long-term care insurance policies
without regard to whether the policy is covered under the partnership or is offered in
connection with such a partnership.

The Deficit Reduction Act also requires the Secretary of Health and Human Services to develop, no
later than January 1, 2007, standards for the uniform reciprocal recognition of long-term care insurance
policies among states with qualified state long-term care insurance partnerships, so that benefits paid
under such policies will be treated the same by all such states.

The Deficit Reduction Act establishes a National Clearinghouse for Long-Term Care Information. Such
Clearinghouse is responsible for:

» educating consumers with respect to the availability and limitations of coverage for long-
term care under the Medicaid program, and providing contact information for obtaining state-
specific information on long-term care coverage, including eligibility and estate recovery
requirements under State Medicaid programs;

e providing objective information to assist consumers with the decision-making process for
determining whether to purchase long-term care insurance or to pursue other private market
alternatives for purchasing long-term care, and providing contact information for additional
objective resources on planning for long-term care needs; and

e maintaining a list of states with state long-term care insurance partnerships under the
Medicaid program that provide reciprocal recognition of long-term care insurance policies
issued under such partnerships.

Effect of Proposed Changes

HB 947 amends s. 409.905(8), F.S., by revising Medicaid eligibility criteria for nursing and rehabilitative
services, and providing that an individual who is a beneficiary of a Florida long-term care partnership
program insurance policy and who has exhausted the policy’s benefits shail have their countable assets
reduced by an amount equal to the insurance benefit payments that are made to, or on behalf of, such
individual. Additionally, the bill repeals s. 409.905(8), F.S., as amended by Chapter 2005-252, L.O.F.

The bill reenacts and amends s. 409.9102, F.S., as created by Chapter 2005-252, L.O.F., and directs
AHCA to amend the Medicaid state plan establishing the Florida Long-Term Care Partnership Program
in compliance with the requirements of the Social Security Act. In addition to incentivizing purchase of
long-term care insurance and establishing standards for designation of such policies as approved long-
term care partnership program insurance policies in consultation with the Office of Insurance
Reguiation, the bill also directs that the Program include a provision for the disregard of assets or
resources in an amount equal to the insurance benefit payments that are made to, or on behalf of, an
individual who is a beneficiary under an approved Florida long-term care partnership program
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insurance policy as a determination of Medicaid eligibility. The bill provides for consultation with the
Department of Children and Family Services during such Medicaid eligibility determinations.

The bill provides an effective date of July 1, 2006.

C. SECTION DIRECTORY:

Section 1. Amends s. 409.905(8), F.S.; revises Medicaid eligibility criteria for nursing and rehabilitative
services, provides for reduction of an individual’s total countable assets by an amount equal to the
insurance benefit payments made under a Florida long-term care partnership program insurance policy,
if such policy benefits have been exhausted.

Section 2. Repeals s. 409.905(8), F.S., as amended by Chapter 2005-252, L.O.F., to remove the
contingent effective date.

Section 3. Reenacts and subsequently amends s. 409.9102, F.S., as created by Chapter 2005-252,
L.O.F.; directs the Agency for Health Care Administration to amend the Medicaid state plan establishing
the Florida Long-Term Care Partnership Program, in compliance with the Social Security Act; provides
for the disregard of assets or resources in an amount equal to the insurance benefit payments made to,
or on behalf of, an individual who is a beneficiary under an approved long-term care partnership
program policy; provides for consultation with the Department of Children and Families during
determination of Medicaid eligibility.

Section 4. Amends s. 4 of Chapter 2005-252, L.O.F., by providing the act is effective upon becoming a
law.

Section 5. Provides an effective date of July 1, 2006.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

None.

2. Expenditures:

Potentially, the Agency for Health Care Administration could experience a fiscal effect if additional
staff or contract funds are required to provide counseling to individuals planning for long-term care
needs. However, if the legislation is successful in avoiding (or delaying) future Medicaid
expenditures, the bill could result in savings or cost-avoidance to the state.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

2. Expenditures:

Because counties participate in the cost of nursing facility care for the Medicaid program, shifting a
portion of the cost away from the Medicaid program could result in savings or cost-avoidance to
individual counties.
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C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
It is expected that an increased amount of approved long-term care insurance policies will be
purchased as a result of this legislation. This renewed interest in long-term care coverage could
potentially invigorate the state’s insurance industry. However, depending on the criteria ultimately
adopted for determination of which policies constitute “approved” Florida Long-Term Care Partnership
policies, some insurers offering other long-term care coverage could experience reduced profitability.
D. FISCAL COMMENTS:
None.
lll. COMMENTS
A. CONSTITUTIONAL ISSUES:
1. Applicability of Municipality/Counfy Mandates Provision:
The municipal/county mandates provision in section 18 of article VI of the Florida Constitution does
not appear to be applicable, since the bill does not appear to require counties or municipalities o
take action requiring the expenditure of funds, does not appear to reduce the authority that counties
or municipalities have to raise revenue in the aggregate, and does not appear to reduce the
percentage of state tax shared with counties or municipalities.
2. Other:
None.
B. RULE-MAKING AUTHORITY:
None.
C. DRAFTING ISSUES OR OTHER COMMENTS:
The citation to s. 1921(b) of the Social Security Act'is incorrect; it should read “s. 1917(b).”
IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES

Amendment No. 1 (for drafter’s use only)

Bill No. 947

COUNCIL/COMMITTEE ACTION

ADOPTED __ (Y/N)

ADOPTED AS AMENDED _(y/N)

ADOPTED W/0O OBJECTION L (Y/N)

FAILED TO ADOPT . (Y/N)

WITHDRAWN . (Y/N)

OTHER -

Council/Committee hearing bill: Elder & Long-Term Care
Committee

Representative (s) Legg offered the following:

Amendment (with title amendment)

Remove everything after the enacting clause and insert:

Section 1. Section 409.9102, Florida Stathtes, as created
by chapter 2005-252, Laws of Florida, is reenacted and amended
to read:

(Substantial rewording of section. See s.

409.9102, F.S., for present text.)

409.9102 Florida Long-Term Care Partnership Program.--The

Agency for Health Care Administration, in consultation with the

Office of Insurance Regulation and the Department of Children

and Family Services, is directed to establish the Florida Long-

Term Care Partnership Program, in compliance with the

requirements of s. 1917 (b) of the Social Security Act, as

amended.

(1) The program shall:

(a) Provide incentives for an individual to obtain or

maintain insurance to cover the cost of long-term care.
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
Amendment No. 1(for drafter’s use only)

(b) Provide a mechanism to qualify for coverage of the

costs of long-term care needs under Medicaid without first being

réquired to substantially exhaust his or her assets, including a

provision for the disregard of any assets in an amount equal to

the insurance benefit payments that are made to or on behalf of

an individual who is a beneficiary under a Florida long-term

care partnership program.

(c) Alleviate the financial burden on the state’s medical

assistance program by encouraging the pursuit of private

initiatives.

(2) The Agency for Health Care Administration, in

consultation with the Office of Insurance Regulation and the

Department of Children and Family Services, shall create

standards for long—term care partnership plan information

distributed to individuals through insurance companies offering

approved partnership policies.

(3) The Agency for Health Care Administration is

authorized to amend the Medicaid state plan and adopt rules

pursuant to ss. 120.536(1) and 120.54 to implement this section.

(4) The Department of Children and Family Services, when

determining eligibility for Medicaid long-term care services for

an individual who is the beneficiary of an approved long-term

care partnership policy, shall reduce the total countable assets

of the individual by an amount equal to the insurance benefit

payments that are made to or on behalf of the individual. The

department is authorized to adopt rules pursuant to ss.

120.536(1) and 120.54 to implement this subsection.

Section 2. Section 627.94075, Florida Statutes, is created

to read:

627.94075 Florida Long-Term Care Partnership Program.--
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
Amendment No. 1(for drafter’s use only)

(1) The office, in consultation with the Agency for Health

Care Administration and the Department of Children and Family

Services, 1s directed to develop standards for the designation

of eligible long-term care policies to be issued in accordance

with the Florida Long-Term Care Partnership Program as described

in s. 409.9102 and a form or forms that shall be used by

insurers to assist insureds and the program in making a

determination of eligible policies. Insurers, upon request of

the office, shall provide information necessary to determine the

number of eligible policies, the amount of benefits paid, and

the types and kinds of products offered in order to monitor the

implementation of the program.

(2) The commission may adopt all rules pursuant to ss.

120.536(1) and 120.54 necessary to implement applicable

provisions of the Long-Term Care Partnership Program; establish

standards for the determination of whether a policy is eligible

for the program; establish the proper reporting of benefits paid

under partnership eligible insurance policies; adopt

standardized forms to be used by insurers to provide information

to insureds and the program regarding the eligibility of the

insurer’s long-term care policy as a qualifying or nonqualifying

policy with the program; and adopt forms to be filed by insurers

to report information requested by the office in connection with

the program.

Section 3. Sections 1 and 2 of chapter 2005-252, Laws of

Florida, are repealed.

Section 4. Section 4 of chapter 2005-252, Laws of Florida,
is amended to read:
Section 4. This act shall take effect upon becoming a law+
A . . i . ,
e ] , . 1009102 Flerida < i
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES

Amendment No. 1(for drafter’s use only)
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Section 5. This act shall take effect upon becoming law.

Remove the entire title and insert:

A bill to be entitled
An act relating to long-term care coverage; reenacting and
amending s. 409.9102, F.S.; directing the Agency for
Health Care Administration to amend the Medicaid state
plan that established the Florida Long-Term Care
Partnership Program for purposes of compliance with
provisions of the Social Security Act; providing duties of
the program; requiring consultation with the Office of
Insurance Regulation and the Department of Children and
Family Services for the creation of standards for certain
information; providing rulemaking authority to Agency for
Health Care Administration for implementation of s.
409.9102, F.S.; providing rulemaking authority to the
Department of Children and Family Services regarding
determination of eligibility for certain services;
creating s.627.94075, F.S.; requiring Office of Insurance
Regulation in consultation with Agency for Health Care
Administration and Department of Children and Family
Services to develop standards for designation of eligible
long-term care policies; providing rulemaking authority to
Commission of Insurance Regulation for the implementation
of the Long-Term Care Partnership Program; repealing ss. 1
and 2 of chapter 2005-252, Laws of Florida, to delete a

conflicting provision relating to eligibility for nursing
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Amendment No. 1 (for drafter’s use only)

114 and rehabilitative services and the establishment of a
115 Long-Term Care Partnership Program that were contingent
116 upon amendment to the Social Security Act; amending s. 4,
117 ch. 2005-252, Laws of Florida, to delete a contingency in
118 an effective date; providing an effective date.

119
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FLORI DA H O U S E O F R EPRESENTATIVES

HB 947 2006

1 A bill to be entitled

2 An act relating to long-term care coverage; amending s.

3 409.905, F.S.; revising conditions for eligibility for

4 nursing and rehabilitative services; repealing s.

5 409.905(8), F.S., as amended, to delete a conflicting

6 provision relating to eligibility for nursing and

7 rehabilitative services that was contingent upon amendment
8 to the Social Security Act; reenacting and amending s.

9 409.9102, F.S.; directing the Agency for Health Care

10 Administration to amend the Medicaid state plan that
11 established the Florida Long-term Care Partnership Program
12 for purposes of compliance with provisions of the Social
13 Security Act; revising conditions for qualification for

14 coverage; requiring consultation with the Department of

15 Children and Family Services; amending s. 4, ch. 2005-252,
16 Laws of Florida, to delete a contingency in an effective
17 date; providing an effective date.

18

19| Be It Enacted by the Legislature of the State of Florida:

20

21 Section 1. Subsection (8) of section 409.905, Florida

22| Statutes, is amended to read:
23 409.905 Mandatory Medicaid services.--The agency may make
24| payments for the following services, which are reguired of the
25| state by Title XIX of the Social Security Act, furnished by
26| Medicaid providers to recipients who are determined to be
27| eligible on the dates on which the services were provided. Any
28| service under this section shall be provided only when medically

Page 1 of 6
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29| necessary and in accordance with state and federal law.

30| Mandatory services rendered by providers in mobile units to

31| Medicaid recipients may be restricted by the agency. Nothing in
32] this section shall be construed to prevent or limit the agency
33| from adjusting fees, reimbursement rates, lengths of stay,

34 number of visits, number of services, or any other adjustments
35| necessary to comply with the availability of moneys and any

36| limitations or directions provided for in the General

37| Appropriations Act or chapter 216.

38 (8) NURSING FACILITY SERVICES.--The agency shall pay for
39| 24-hour-a-day nursing and rehabilitative services for a

40| recipient in a nursing facility licensed under part II of

41| chapter 400 or in a rural hospital, as defined in s. 395.602, or
42| in a Medicare certified skilled nursing facility operated by a
43 hospital, as defined by s. 395.002(11), that is licensed under
44| part I of chapter 395, and in accordance with provisions set

45 forth in s. 409.908(2) (a), which services are ordered by and

46| provided under the direction of a licensed physician. However,
47| 1if a nursing facility has been destroyed or otherwise made

48| uninhabitable by natural disaster or other emergency and another
49| nursing facility is not available, the agency must pay for

50| similar services temporarily in a hospital licensed under part I
51| of chapter 395 provided federal funding is approved and

52| available. The agency shall pay only for bed-hold days if the

53 facility has an occupancy rate of 95 percent or greater. The

54| agency is authorized to seek any federal waivers to implement

55| this policy. When determining eligibility for nursing and

56 rehabilitative services, if the individual is a beneficiary of a
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57| Florida long-term care partnership program policy and has

58| exhausted the benefits of the policy, the total countable assets

59| of the individual shall be reduced by an amount equal to the

60| insurance benefit payments that are made to or on behalf of the

61 individual.

62 Section 2. Subsection (8) of section 409.905, Florida

63| Statutes, as amended by chapter 2005-252, Laws of Florida, is

64| repealed:

65 409.905 Mandatory Medicaid services.--The agency may make

66| payments for the following services, which are required of the

67| state by Title XIX of the Social Security Act, furnished by

68| Medicaid providers to recipients who are determined to be

69| eligible on the dates on which the services were provided. Any

70| service under this section shall be provided only when medically

71| necessary and in accordance with state and federal law.

72| Mandatory services rendered by providers in mobile units to

73 Médicaid recipients may be restricted by the agency. Nothing in

74| this section shall be construed to prevent or limit the agency

75| from adjusting fees, reimbursement rates, lengths of stay,

76 number of visits, number of services, or any other adjustments

77| necessary to comply with the availability of moneys and any

78| limitations or directions provided for in the General

79| Appropriations Act or chapter 216.

80 85— NURSINGFACILITYSERVICES—The ageney shaltl pay—for

81| 24—hour—a—day nursing and rehabilitetive services—for—a

82 reecipientin o nmursing faeility—licensed-under pars-IT of

83| <hapter 4060—or—ina rural hospital—asdefined in s— 395602 —ox

84| in—aMedicare eertified skilled nursing facility-operated by a
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103

104 Section 3. Section 409.9102, Florida Statutes, as created
105| by chapter 2005-252, Laws of Florida, is reenacted and amended

106| to read:

107 409.9102 Florida Long-term Care Partnership Program.--The
108| Agency for Health Care Administration is directed to amend the

109| Medicaid state plan establishing establish the Florida Long-term

110| Care Partnership Program, in compliance with the requirements of

111| s. 1921 (b) of the Social Security Act, as amended, which shall:
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112 (1) Provide incentives for an individual to obtain

113 insurance to cover the costs of long-term care.

114 (2) Establish standards for long-term care insurance

115| policies for designation as approved long-term care partnership
116| program policies in consultation with the Office of Insurance
117 Regulatioh.

118 (3) Provide a mechanism to qualify for coverage of the

119| costs of long-term care needs under Medicaid without first being
120| required to substantially exhaust his or her resources,

121| including a provision for the disregard of any assets or

122| resources in an amount equal to the insurance benefit payments

123 that are made to or on behalf of an individual who is a

124| beneficiary under a Florida long-term care partnership program
125| policy reduetien—oftheindividualls—asset—valuation by $i—fer
126| each-S$t—of benefits paid out—under the individuvalls—approved

127| Jlong-termecare partaership programpoliey as a determination of
128| Medicaid eligibility, in consultation with the Department of

129| Children and Family Services.

130 (4) Provide and approve long-term care partnership plan
131| information distributed to individuals through insurance

132| companies offering approved partnership policies.

133 (5) Alleviate the financial burden on the state's medical
134| assistance program by encouraging the pursuit of private

135| initiatives.

136 Section 4. Section 4 of chapter 2005-252, Laws of Florida,

137 is amended to read:

138 Section 4. This act shall take effect upon becoming a law+
139| execept—that the omendments—toseetion 40699065 FloridaStatutess
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Section 5. This act shall take effect July 1, 2006.

Page 6 of 6

CODING: Words stricken are deletions; words underlined are additions.
hb0947-00



HB 1067



HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 1067 State Long-Term Care Ombudsman Program
SPONSOR(S): Grimsley and others
TIED BILLS: IDEN./SIM. BILLS: SB 1922
REFERENCE ACTION ANALYS _ STAFF DIRECTOR
N
1) Elder & Long-Term Care Committee DePalma J  Walsh ’-hD

2) Governmental Operations Committee

3) Health Care Appropriations Committee
4) Health & Families Council

5)

SUMMARY ANALYSIS

HB 1067 clarifies duties and responsibilities of the Office of the State Long-Term Care Ombudsman and the
program’s state and local ombudsman councils in an attempt to fully implement the Legislature’s intent in
moving the program under the administration of the Department of Elder Affairs.

The Department of Elder Affairs reports no fiscal impact associated with this bill.

The bill provides that this act is effective upon becoming law.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

. SUBSTANTIVE ANALYSIS

A. HOUSE PRINCIPLES ANALYSIS:

Empower Families --- The bill streamiines and clarifies state and local ombudsman council duties and
responsibilities. In doing so, the councils will be able to more effectively serve the interests of long-
term care residents, and potentially improve their quality of life.

EFFECT OF PROPOSED CHANGES:
BACKGROUND

The History and Emergence of Ombudsman Programs

The Long-Term Care Ombudsman Program began in 1972 through implementation of five state
demonstration projects funded by the Departments of Health, Education and Welfare." The projects
formed as a response to growing concerns over the conditions present in our nation’s nursing facilities,
the care provided therein, and the effectiveness of governmental attempts to actively police and force
compliance with state and federal regulations. A year later, the Administration on Aging assumed
administrative responsibility for the program, and in 1978 the Long-Term Care Ombudsman Program
was amended into the Older Americans Act of 19652

Today, variations of long-term care ombudsman programs are maintained in all 50 states, the District of
Columbia and Puerto Rico. The central responsibilities for all ombudsmen are outlined in Subchapter
Xl of the Older Americans Act® and include:

e identifying, investigating and resolving complaints made by or on behalf of residents;

¢ providing information to residents about long-term care services;

» representing the interests of residents before governmental agencies and seeking
administrative, legal and other remedies to protect residents;

* analyzing, commenting on and recommending changes in laws and regulations pertaining to
the health, safety, welfare and rights of residents;

* educating and informing consumers and the general public regarding issues and concerns
related to long-term care, and facilitating public comment on laws, regulations, policies and
actions;

» promoting the development of citizen organizations to participate in the program;

» providing technical support for the development of resident and family councils to protect the
well-being and rights of residents, and

e advocating for changes to improve residents’ quality of life and care.

Florida’s Long-Term Care Ombudsman Program

The state’s Long-Term Care Ombudsman Program (“the Program”) was established as a volunteer
program in 1975 and is presently administered by the Department of Elder Affairs (DOEA).* The
Program is comprised of 17 local councils, one supervisory statewide council and more than 350
volunteer ombudsmen (each contributing an average of 20 hours per month). It provides advocacy and

' Real People, Real Problems: An Evaluation of the Long-Term Care Ombudsman Programs of the Older Americans Act,
1995, Institute of Medicine, available at: http://www.nap.edu/catalog/9059.html.
242 U.S.C.A. 5. 3001 et seq.

®42 U.S.C.A.s. 30587
* Florida’s Long-Term Care Ombudsman Program: Real People Helping Real People, presentation given by the Long-
Term Care Ombudsman Program before the House Committee on Elder and Long-Term Care, February 22, 2006.
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outreach services to residents of the state’s long-term care facilities and their families in a variety of
ways.

Program ombudsmen serve as advocates on behalf of residents in the following settings:®

Facility Type Number of Facilities | Number of Beds
Nursing homes 812 80,889
Assisted living facilities 2,249 74,219
Adult family-care homes 469 2,023

Ombudsmen investigate and resolve complaints submitted by, or on behalf of, residents of these
facilities who are 60 years of age or older.® In 2004, a total of 7,555 complaints were investigated by
state ombudsmen.” The most frequent complaints made by residents of long-term care facilities were

as follows:®
Type of Complaint Number of Complaints
Accidents, injuries and falls 220
Improper transfer or discharge 214
Administration of medication 212
Personal hygiene 203
Call lights or requests for assistance unanswered 171
Most Frequent Complaints in Nursing Homes, 2004-2005
Type of Complaint Number of Complaints
Administration of medication 162
Quality, quantity or variation of facility menus 139
Shortage of staff 107
Billing disputes 85
Cleanliness or housekeeping concerns 78

Most Frequent Complaints in Assisted Living Facilities and Adult Family-Care Homes, 2004-2005

In addition to its investigative capacities, the Program is also responsible for monitoring the
development and implementation of federal, state and local regulations affecting long-term care
facilities, recommending appropriate policy changes, and maintaining a statewide reporting system
capable of collecting and analyzing data and providing information on the state long-term care
facilities.®

Facility inspections'® are conducted annually by Program ombudsmen, and focus on the rights, healith,
safety and welfare of residents to ensure that facilities satisfy the numerous needs of their residents in
compliance with state and federal regulations. In 2004-05, the Program completed a total of 2,908
mspectlons statewide, reflecting approximately 82 percent of Florida’s licensed long-term care
facilities.

> Statistics reported in Florida’s Long-Term Care Ombudsman Program Annual Snapshot 2004-2005: Protecting Florida’s
Long -Term Care Residents, provided by the Long-Term Care Ombudsman Program.

S 400.0060, F.S.

7 2004 National Ombudsman Reporting System Data Tables, accessed February 28, 2006, Department of Health and
Human Services Administration on Aging, available at:
http //'www.aoa.gov/proffacaprog/elder_rights/L TCombudsman/National and State Data/2004nors/2004nors.asp.

Flor/da s Long-Term Care Ombudsman Program Annual Snapshot 2004-2005.

® Ombudsman Services, accessed February 28, 2006, Long-Term Care Ombudsman Program, available at;
http://ombudsman.myflorida.com/ombudsman_services.jsp.
"0 ,'S.400.0073, F.S.

' Florida’s Long-Term Care Ombudsman Program Annual Snapshot 2004-2005.
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The Program provides technical support for the development of resident and family councils to protect
the rights of residents. Each of the state’s 17 local councils also participates in community education
sessions for service organizations, health and nursing home associations, and other community groups
in an effort to recruit additional ombudsmen and to educate the public with information about the

Program.
EFFECT OF PROPOSED CHANGES

In addition to providing a multitude of technical and conforming changes, HB 1067 makes several
substantive modifications to Part | of Chapter 400, F.S.

Definitions

The bill provides definitions for both “local councils” and “state councils”, while simultaneously deleting
the age requirement contained in the definition of “resident”, which previously provided that
ombudsman services were intended for individuals age 60 and older residing in a long-term care
facility. The bill specifies that the “ombudsman” is appointed by the Secretary of DOEA to head the
Office of State Long-Term Care Ombudsman.

Duties of Legal Advocate

The legisiation amends s. 400.0063(3)(b)(4), F.S., by requiring the office’s legal advocate fo serve as
legal counsel “in consultation with the department’s legal counsel” to state and local councils and
members.

Duties and Responsibilities of the Office of State Long-Term Care Ombudsman

HB 1067 requires that residents, their representatives and other interested citizens shall be informed
about obtaining program services. The bill also clarifies that the Office of State Long-Term Care
Ombudsman administers --- and not merely provides “administrative and technical support” for --—- the
state and local ombudsman councils. Moreover, the office is given explicit authority to establish and
coordinate local councils, and an annual reporting requirement is also established (previously, the state
council was responsible for submitting this report; the bill requires the state council to “assist” in
preparation of the report). The report is intended to describe the activities of the office and councils,
and it is required to combine and analyze complaint and facility condition data; evaluate resident
problems; assess overall program success and compliance with provisions of the federal Older
Americans Act; and provide recommendations for policy and regulatory changes, while also detailing
any relevant recommendations supplied by local councils regarding program functions and activities.
Such report is to be submitted to the secretary at least 30 days before the convening of a regular
session, whereupon the secretary is required to submit the report to the United States Assistant
Secretary for Aging, the Governor, the President of the Senate, the Speaker of the House of
Representatives, the Secretary of the Department of Children and Family Services, and the Secretary
of the Agency for Health Care Administration. The bill clarifies that staff members coordinating local
councils will be designated as representatives of the Office of State Long-Term Care Ombudsman.

Duties and Membership of the State Long-Term Ombudsman Council

The bill specifies that the State Long-Term Ombudsman Council shall serve as an advisory board to
assist ombudsman in reaching consensus among local councils on issues affecting either the program
generally or residents individually. The bill clarifies that individual members of the state council may
enter a long-term care facility involved in an appeal pursuant to newly created s. 400.0074(2), F.S. The
bill deletes the requirement of DOEA to develop investigatory and complaint receipt and resolution
procedures.
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The legislation requires council membership to be by election, provides for removal of council members
upon majority vote, and specifies that three at-large council members are to be appointed by the
Governor after recommendation by the DOEA Secretary in consultation with the ombudsman. Each
local council is provided with the authority to elect, by majority vote, a representative from among local
council members to represent council interests on the state council. Whereas previously the council
position of any member missing three consecutive regular meetings was declared vacant, the bill
specifies that members missing three council meetings within a 1-year period “may” have their seat
declared vacant by the ombudsman. The bill limits the state council chair to two consecutive 1-year
terms, deletes the requirement that chairs must have served as state council members for at least 1
year, enables the council chair to create additional executive positions as needed, and provides for
removal of the council chair upon a two-thirds vote of state council members at any meeting at which a
quorum is present. The bill provides that a council quorum is present if more than 50 percent of all
active state council members are in attendance at the same meeting. The bill prohibits votes or binding
decisions outside of a publicly-noticed meeting at which a quorum is present.

Duties and Membership of Local Long-Term Care Ombudsman Councils

In an effort to conform state law to provisions of the Older Americans Act, the bill clarifies that the local
ombudsman councils function under the direction of the ombudsman. The bill also provides that the
state ombudsman shall designate local councils and their jurisdictional boundaries, and may create
additional local councils as necessary to ensure that state residents have adequate access to program
services. Also, whereas local councils presently have a duty to represent residents’ rights before
government agencies, the bill alters this dynamic by requiring a local council to “recommend” that the
ombudsman and legal advocate seek administrative, legal and other remedies on behalf of residents.

The bill specifies that local council members must maintain their primary residence within boundaries of
the council’s jurisdiction, establishes minimum local council membership composition, and removes a
cap on the number of volunteers that each local council can recruit. The bill eliminates language in s.
400.0069(4)(b), F.S., encouraging local councils to recruit council members who are 60 years of age or
older. Guidelines for application and approval of prospective council members and removal procedures
for council members are provided by the legislation. The bill eliminates the limitation on the number of
1-year terms that may be served by a local council chair, authorizes the chair to create additional
executive positions as needed, and provides for removal of the council chair upon a two-thirds vote of

local council members.

Consolidation of Conflict-of-Interest Provisions

The bill consolidates the various conflict of interest provisions'? scattered throughout Part | of Chapter
400, F.S., into newly-created s. 400.0070, F.S., and requires each office employee and council member
to certify that he or she has no conflict of interest. This section will prohibit the ombudsman from

having a direct involvement in the licensing or certification of a long-term care facility or provider, and
prevents the ombudsman’s employment with, ownership of, or investment in, a long-term care facility.
DOEA is required to define by rule what situations constitute conflicts of interest and the procedure by
which certification of an individual indicating no conflicts of interest occurs.

Program Complaint and Investigation Procedures

The bill directs the ombudsman, in consultation with the state council and following approval by the
DOEA Secretary, to develop procedures for conducting facility investigations subsequent to receiving a
complaint and for conducting onsite administrative assessments of state facilities. The bill deletes the
requirement of long-term care facilities to post such procedures in plain view, and specifies that an
administrator refusing to allow entrance to the ombudsman or any state or local council member shall
be considered to have interfered with such individual in the performance of his or her official duties.

"2 The provisions include ss. 400.0063(2)(b), 400.0065(3), 400.0067(4), 400.0069(4)(b) and 400.0069(10), F.S.
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State Council Administrative Assessmentis

The bill requires local councils to conduct, at least annually and in addition to investigations pursuant to
a complaint, an onsite administrative “assessment” of each nursing home, assisted living facility, and
adult family-care home within its jurisdiction. Local councils are also encouraged to conduct similar
onsite administrative assessments of the additional long-term care facilities within its jurisdiction. The
assessments are required to be non-duplicative of other state survey and inspection efforts, and shall
be conducted at a time and for a duration necessary to produce the information required to carry out

council duties. :

Advance notice is not to be provided (except for follow-up assessments), and council members
physically present are required to identify themselves and cite the relevant statutory authority for the
assessment. Such assessments are not to unreasonably interfere with programs and activities of
facility residents, and council members may not enter single-family residential units of a facility during
an assessment without the permission of the resident or that resident’s representative. The bili
indicates that the ombudsman may authorize a state or local council member to assist another local
council member perform an assessment. The bill specifies that assessments may not be accomplished
by forcible entry, but notes that an administrator refusing entry to representatives of the office or a
council for the purpose of an assessment shall be considered to have interfered with such individual in
the performance of their official duties.

Complaint Notification and Resolution Procedures

The bill requires that complaints verified as a result of an investigation or assessment and determined
to require some measure of remedial action shall be identified in a writing to the long-term care facility
administrator, whereupon target dates for taking appropriate remedial action shall be established. The
bill specifies that a local council chair who believes residents’ rights or welfare are being jeopardized
shall notify the ombudsman or legal advocate. Similarly, an ombudsman who believes a facility or its
employee has committed a criminal act is required to inform local law enforcement officials.

The bill deletes certain recourses available to the state council in the event a facility fails to take action
upon a complaint referred to the state council by a local council, including a provision allowing for
recommended agency rule and licensure changes, and a provision permitting referral of the complaint
to the state attorney for prosecution. The bill specifies that a state council chair who believes residents’
rights or welfare are being jeopardized shall notify the ombudsman or legal advocate.

Access to Facilities, Residents and Records

The legislation requires long-term care facilities to provide the office, councils and council members
access to any portion of the facility, any resident, and his or her medical and social records for review
as necessary to investigate or resolve a complaint. Also, the bill provides access to administrative
records, policies and documents and, upon request, copies of all licensing and certification records
pertaining to a facility. The bill deletes a provision allowing access to resident records where the office
has reasonable cause to believe a legal representative who has refused such access is not acting in

the best interests of the resident.

13 Presently, annual “inspections” of long-term care facilities are required by s. 400.0073, F.S., and are structurally similar

to the requirements for administrative assessments in the bill.
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Department Funding'

The bill directs the department to meet costs of the program through funds appropriated to it and to
include the costs associated with the program when developing its budget requests for consideration by
the Governor. The bill allows the department to divert from the federal ombudsman appropriation an
amount equal {o the department’s administrative cost ratio, and directs the remaining allotment from the
Older Americans Act to fund direct ombudsman activities.

Statewide Uniform Reporting System

The bill shifts the responsibility, from DOEA to the office, for maintenance of a statewide uniform
reporting system, intended to collect and analyze complaint and facility condition data. Similarly, the
responsibility for quarterly publishing and making available information pertaining to the number and
type of complaints received is shifted from the state council to the office.

Training Requirements

The bill specifies-that all council members receive a minimum of 20 hours of training upon employment
with the office or approval as a council member, and 10 hours of continuing education per year
thereafter. The bill requires the ombudsman to approve training curriculum and indicates that such
training should address, at a minimum and in addition to other training requirements, resident
confidentiality and any other topic recommended by the secretary. The bill prohibits individuals from
holding themselves out as representatives of the State Long-Term Care Ombudsman Program, or
conducting any program duties, unless first satisfying the training detailed in s. 400.0091, F.S., and
becoming certified by the ombudsman.

The bill provides that the act is effective upon becoming law.

C. SECTION DIRECTORY:
Section 1. Amends s. 400.0060, F.S.; providing definitions.

Section 2. Amends s. 400.0061, F.S.; revising Legislative findings and intent.

Section 3. Amends s. 400.0063, F.S.; relating to the designation and duties of the ombudsman and
legal advocate.

Section 4. Amends s. 400.0065, F.S., providing duties and responsibilities of the State Long-Term
Care Ombudsman Program.

Section 5. Repeals s. 400.0066, F.S., relating to the Department of Elderly Affairs’ funding of the
Office of State Long-Term Care Ombudsman; transfers portions of section to newly-created s.
400.0087, F.S.

Section 6. Amends s. 400.0067, F.S., providing duties and membership criteria for the State Long-
Term Care Ombudsman Council. ,

Section 7. Amends s. 400.0069, F.S., providing duties and membership criteria for local long-term
care ombudsman councils.

Section 8. Creates s. 400.0070, F.S., relating to ombudsman conflicts of interest.

' Portions of these funding requirements are contained in s. 400.0066, F.S., which the bill proposes to repeal and re-

create in s. 400.0087, F.S.
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Section 9. Amends s. 400.0071, F.S., relating to State Long-Term Care Ombudsman Program
complaint procedures. '

Section 10. Amends s. 400.0073, F.S,, relating to council investigations.
Section 11. Creates s. 400.0074, F.S., relating to onsite administrative assessments.
Section 12. Amends s. 400.0075, F.S., relating to complaint notification and resolution procedures.

Section 13. Amends s. 400.0078, F.S,, relating to citizen access to State Long-Term Care
Ombudsman Program services.

Section 14. Amends s. 400.0079, F.S,, relating to reporter and ombudsman immunity.
Section 15. Amends s. 400.0081, F.S., relating to facility and records access.
Section 16. Amends s. 400.0083, F.S., relating to interference, retaliation and penalties.

Section 17. Repeals s. 400.0085, F.S., relating to penalties; incorporates provision into s. 400.0083,
F.S. '

Section 18. Amends s. 400.0087, F.S., relating to department funding and oversight.
Section 19. Amends s. 400.0089, F.S, relating to complaint data reports.
Section 20. Amends s. 400.0091, F.S., relating to training curriculum and requirements.

Section 21. Provides that the act is effective upon becoming a law.

ll. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
DOEA reports that this bill will have no fiscal impact on state government.

2. Expenditures:
DOEA reports that this bill will have no fiscal impact on state government.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
DOEA reports that this bill will have no fiscal impact on local government.

2. Expenditures:
DOEA reports that this bill will have no fiscal impact on local government.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

DOEA reports that this bill will have no fiscal impact on the private sector.
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D. FISCAL COMMENTS:

None.

lll. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

The municipal/county mandates provision in section 18 of article VIl of the Florida Constitution does
not appear to be applicable, since the bill does not appear to require counties or municipalities to
take action requiring the expenditure of funds, does not appear to reduce the authority that counties
or municipalities have to raise revenue in the aggregate, and does not appear to reduce the
percentage of state tax shared with counties or municipalities.

2. Other:

None.

B. RULE-MAKING AUTHORITY:

The proposal amends rule authority that already exists in law. In addition, Section 8 of the bill requires
the department to promulgate a rule to define situations that constitute a “conflict of interest”, and the
procedure by which an individual certifies that he or she has no confiict of interest.

C. DRAFTING ISSUES OR OTHER COMMENTS:

The proposed change to the definition of “resident” in s. 400.0060(5), F.S., (deleting the requirement
that ombudsman services be provided for facility residents 60 years of age or older) conflicts with the
jurisdiction of the Statewide Advocacy Council.™

Providing that the legal advocate serves as legal counsel to state and local councils and council

members “in consultation with the department’s legal counsel” raises a possible conflict of interest
relating to representation.’®

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES

'S See generally s. 402.164(2)(b), F.S.

'® See rules 4-1.13 and 4-5.1, Rules Regulating the Florida Bar.
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
Amendment No. 1 (for drafter’s use only)
Bill No. 1067
COUNCIL/COMMITTEE ACTION

ADOPTED __ (Y/N)

ADOPTED AS AMENDED — (Y/N)

ADOPTED W/0C OBJECTION _ (Y/N)

FATLED TO ADOPT _ (Y/N)

WITHDRAWN o (Y/N)

OTHER _

Council/Committee hearing bill: Elder & Long-Term Care

Committee

Representative(s) Grimsley offered the following:
Amendment
Remove line(s) 1ll6 - 117 and insert:

(71)45F "Resident" means an individual 60 years of age or

older who resides in a long-term care facility.
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES

Amendment No. 2 (for drafter’s use only)

Bill No. 1067
COUNCIL/COMMITTEE ACTION
ADOPTED __ (Y/N)
ADOPTED AS AMENDED _ (Y/N)
ADOPTED W/0O OBJECTION _ (Y/N)
FATLED TO ADOPT _ (Y/N)
WITHDRAWN . (Y/N)
OTHER L
Council/Committee hearing bill: Elder & Long-Term Care
Committee
Representative (s) Grimsley offered the following:
Amendment
Remove line(s) 201 - 202 and insert:
4. Serving as legal counsel to the state and local
ombudsman
000000
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
Amendment No. 3 (for drafter’s use only)
Bill No. 1067
COUNCIL/COMMITTEE ACTION

ADOPTED __ (Y/N)

ADOPTED AS AMENDED _ (Y/N)

ADOPTED W/O OBJECTION _ (Y/N)

FAILED TO ADOPT _ (Y/N)

WITHDRAWN _(Y/N)

OTHER L

Council/Committee hearing bill: Elder & Long-Term Care
Committee

Representative (s) Grimsley offered the following:

Amendment (with title amendments)
Remove line(s) 442 - 443 and insert:

3. A local council may recommend removal of its elected

Remove line(s) 20 - 21 and insert:

state council; providing conditions for
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
Amendment No. 4 (for drafter’s use only)
Bill No. HB 1067
COUNCIL/COMMITTEE ACTION

ADOPTED _ (y/n)
ADOPTED AS AMENDED Y/
ADOPTED W/O OBJECTION _(Y/N)
FAILED TO ADOPT __(Y/N)
WITHDRAWN __(Y/N)
OTHER

Council/Committee hearing bill: Elder & Long Term Care Committee

Representative(s) Grimsley offered the following:

Amendment (with directory and title amendments)

Remove line(s) 976 - 984 and insert:

(c) Medical and social records of the resident as
necessary to investigate or resolve a complaint if:

1. A legal representative guardiar of the resident refuses

to give permission;-
2. The office has reasonable cause to believe that the

representative guardiarn is not acting in the best interests of

the resident; and+
3. The state or local council member representative

obtains the approval of the ombudsman.
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FLORTIDA H O U S E O F R EPRESENTATIVES

HB 1067 2006

1 A bill to be entitled

2 An act relating to the State Long-Term Care Ombudsman

3 Program; amending s. 400.0060, F.S.; providing and

4 revising definitions; amending s. 400.0061, F.S.; revising
5 legislative findings and intent; amending s. 400.0063,

6 F.S.; revising provisions relating to gqualifications of

7 the State Long-Term Care Ombudsman; revising duties of the
8 legal advocate; amending s. 400.0065, F.S.; revising

9 duties and responsibilities of the State Long-Term Care

10 Ombudsman; requiring an annual report; deleting provisions
11 relating to conflict of interest; repealing s. 400.0066,
12 F.S., relating to the Office of State Long-Term Care

13 Ombudsman and departments of state government; amending s.
14 400.0067, F.S.; reviging duties and membership of the

15 State Long-Term Care Ombudsman Council; providing for

16 election of a local council member from each local council
17 to provide representation on the state council;

18 authorizing the Secretary of Elderly Affairs to recommend
19 to the Governor appointments for at-large positions on the
20 state council; providing that state council members serve
21 at the pleasure of the Governor; providing conditions for
22 removal of members of and for filling vacancies on the

23‘ state council; providing for election of officers and

24 meetings; providing for per diem and travel expenses if

25 approved by the ombudsman; deleting provisions relating to
26 conflicts of interest and requests for appropriations;

27 amending s. 400.0069, F.S.; authorizing the State Long-

28 Term Care Ombudsman to designate and direct local long-
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HB 1067 2006
29 term care ombudsman councils; requiring approval by the
30 Secretary of Elderly Affairs of jurisdictional boundaries
31 designated by the ombudsman; revising duties of local
32 long-term care ombudsman councils; providing requirements
33 and application for membership, election of officers, and
34 meetings of local long-term care ombudsman councils;
35 providing conditions for removal of members; providing for
36 travel expenses for members of the council; deleting
37| provisions relating to conflicts of interest; creating s.
38 400.0070, F.S.; consolidating provisions relating to
39 conflicts of interest of the ombudsman; providing
40 rulemaking authority to the Department of Elderly Affairs
41 regarding conflicts of interest; amending s. 400.0071,
42 F.S.; establishing procedures for receiving,
43 investigating, and assessing complaints against long-term
44 care facilities; deleting provisions requiring the posting
45 and distribution of copies of such procedures; amending s.
46 400.0073, F.S.; providing conditions for investigations of
47 complaints by state and local ombudsman councils;
48 providing that refusing to allow the ombudsman or a member
49 of a state or local council to enter a long-term care
50 facility is a violation of ch. 400, F.S., under certain
51 circumstances; deleting conditions for onsite
52| administrative ingpections; creating s. 400.0074, F.S.;
53 providing conditions and requirements for onsite
54 administrative assessments of nursing homes, assisted
55 living facilities, and adult family-care homes;
56 prohibiting forcible entry of long-term care facilities;
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57 providing that refusing to allow the ombudsman or a member
58 of a state or local council to enter a long-term care
59 facility is a violation of ch. 400, F.S., under certain
60 circumstances; amending s. 400.0075, F.S.; providing
61 complaint notification procedures for state and local
62 councils; providing circumstances in which information
63 relating to violations by a long-term care facility is
64 proVided to a local law enforcement agency; amending s.
65 400.0078, F.S.; requiring information relating to the
66 State Long-Term Care Ombudsman Program to be provided to
67 residents of long-term care facilities or their
68 representatives; amending s. 400.0079, F.S.; providing for
69 immunity from liability for certain persons; amending s.
70 400.0081, F.S.; requiring long-term care facilities to
71 provide the Office of State Long-Term Care Ombudsman and
72 state and local councils and their members with access to
73 the facility and the records and residents of the
74 facility; authorizing rather than requiring the department
75 to adopt rules regarding access to facilities, records,
76 and residents; amending s. 400.0083, F.S.; prohibiting
77 certain actions against persons who file complaints;
78 providing penalties; repealing s. 400.0085, F.S., relating
79 to a penalty; amending s. 400.0087, F.S.; providing for
80 oversight by and responsibilities of the department;
81 requiring the department to provide certain funding for
82 the State Long-Term Care Ombudsman Program; amending s.
83 400.0089, F.S.; requiring the office to maintain a data
84 reporting system relating to complaints about and
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85 conditions in long-term care facilities and to residents
86 therein; requiring the office to publish and include
87 certain information in its annual report; amending s.
88 400.0091, F.S.; providing for training of employees of the
89 office and members of the state and local councils;
90 requiring the ombudsman to approve the curriculum and
91 providing contents thereof; requiring certification of
92 employees by the ombudsman; providing an effective date.

93
94| Be It Enacted by the Legislature of the State of Florida:
95
96 Section 1. Section 400.0060, Florida Statutes, is amended
97| to read:

98 400.0060 Definitions.--When used in this part, unless the

99| context clearly dictates otherwise reguires, the term:

100 (1) "Agency" means the Agency for Health Care
101| Administration.

102 (2) "Department" means the Department of Elderly Affairs.

103 (3) "Local council" means a local long-term care ombudsman

104} council designated by the ombudsman pursuant to s. 400.0069.

105| Local councils are also known as district long-term care

106 cmbudsman councils or district councils.

107 (4)42)> "Long-term care facility" means a skilted nursing
108| home facility, nursingfaeility, assisted living facility, adult

109| family-care home, board and care facility, or any other similar

110| residential adult care facility eerter.

111 (5)43> "Office" means the Office of State Long-Term Care
112| Ombudsman created by s. 400.0063.
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113 (6)44)> "Ombudsman" means the individual appointed by the

114| Secretary of Elderly Affairs designated to head the Office of

115| State Long-Term Care Ombudsman.
116 (7)45)> "Resident" means an individual &6—yrears—of—age—or

117, etder who resides in a long-term care facility.

118 (8)46) "Secretary" means the Secretary of Elderly Affairs.

119 (9) "State council" means the State Long-Term Care

120| Ombudsman Council created by s. 400.0067.

121 Section 2. Section 400.0061, Florida Statutes, is amended
122| to read:

123 400.0061 Legislative findings and intent; long-term care
124| facilities.--

125 (1) The Legislature finds that conditions in long-term
126| care facilities in this state are such that the rights, health,

127 safety, and welfare of residents are not fully ensured by rules

128| of the Department of Elderly Affairs or the Agency for Health
129| Care Administration+ or by the good faith of owners or operators
130| of long-term care facilities. Furthermore, there is a need for a
131| formal mechanism whereby a long-term care facility resident, a
132| representative of a long-term care facility resident, or any

133| other concerned citizen erhis—erher representative may make a

134, complaint against the facility or an employee of the facility

135, 4its—employees, or against other persons who are in a position to
136 restrict, interfere with, or threaten the rights, health,

137| safety, or welfare of a long-term care facility &he resident.

138| The Legislature finds that concerned citizens are often more
139| effective advocates for ef the rights of others than

140| governmental agencies. The Legislature further finds that in
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141| order to be eligible to receive an allotment of funds authorized
142| and appropriated under the federal Older Americans Act, the

143| state must establish and operate an Office of State Long-Term
144 Care Ombudsman, to be headed by the State Long-Term Care

145| Ombudsman, and carry out a long-term care ombudsman program.

146 (2) It is the intent of the Legislature, therefore, to

147| wutilize voluntary citizen ombudsman councils under the

148 leadership of the ombudsman, and through them to bperate an

149| ombudsman program which shall, without interference by any

150| executive agency, undertake to discover, investigate, and

151| determine the presence of conditions or individuals which

152| constitute a threat to the rights, health, safety, or welfare of
153| the residents of long-term care facilities. To ensure that the
154| effectiveness and efficiency of such investigations are not

155| impeded by advance notice or delay, the Legislature intends that
156| the ombudsman and ombudsman councils and their designated

157| representatives not be required to obtain warrants in order to

158| enter into or conduct investigations or onsite administrative

159| assessments inspeetions of long-term care facilities. It is the

160| further intent of the Legislature that the environment in long-
161| term care facilities shalt be conducive to the dignity and

162| independence of residents and that investigations by ombudsman
163| councils shall further the enforcement of laws, rules, and

164, regulations that safeguard the health, safety, and welfare of
165| residents.

166 Section 3. Section 400.0063, Florida Statutes, is amended
167| to read:
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168 400.0063 Establishment of Office of State Long-Term Care
169 Ombudsman; designation of ombudsman and legal advocate.--

170 (1) There is created an Office of State Long-Term Care
171| Ombudsman in the Department of Elderly Affairs.

172 (2) (a) The Office of State Long-Term Care Ombudsman shall
173| be headed by the State Long-Term Care Ombudsman, who shall have
174 expertise and experience—in the fields of longterm ecare—and
175| adveecaey—who—shaltt serve on a full-time basis and shall

176| personally, or through representatives of the office, carry out

177| the purposes and functions of the office ef State FongTermCare
178| ©Ombudsman in accordance with state and federal law.

179 (b) The State LongTermCare ombudsman shall be appointed
180| by and shall serve at the pleasure of the Secretary of Elderly

181| Affairs. The secretary shall appoint a person who has expertise

182| and experience in the fields of long-term care and advocacy to

183 serve as ombudsman. Ne—persorn who has o confliet of interest—or
184

185

186 (3) (a) There is created in the office ef State LongTerm
187| <ECare—Ombudsman the position of legal advocate, who shall be

188| selected by and serve at the pleasure of the ombudsmany and whe
189| shall be a member in good standing of The Florida Bar.

190 {b) The duties of the legal advocate shall include, but
191! not be limited to:

192 1. Assisting the ombudsman in carrying out the duties of
193 the office with respect to the abuse, neglect, or violation of

194| rights of residents of long-term care facilities.
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195 2. Assisting the state and local embudsmarn councils in
196| carrying out their responsibilities under this part.

197 3. Pursuing administrative, Initisting and preosceuting
198| legal, and other appropriate remedies on behalf of eguitabile
199! aetions—to—-enforee the rightsof longterm ecare faeility

200} residents as—defined in this chapter.

201 4. Serving as legal counsel, in conjunction with the

202| department's legal counsel, to the state and local embudsman

203| councils, or individual members thereof, against whom any suit
204| or other legal action is initiated in connection with the

205| performance of the official duties of the councils or an

206| individual member.

207 Section 4. Section 400.0065, Florida Statutes, is amended
208| to read:

209 400.0065 State Long-Term Care Ombudsman; duties and

210, responsibilitiess—econflietof interest.--

211 (1) The purpose of the Office of State Long-Term Care

212| Ombudsman shall be to:

213 (a) Identify, investigate, and resolve complaints made by
214| or on behalf of residents of long-term care facilities+ relating
215| to actions or omissions by providers or representatives of

216| providers of long-term care services, other public or private
217! agencies, guardians, or representative payees that may adversely
218| affect the health, safety, welfare, or rights of the residents.
219 (b) Provide services that te assist residensts in

220| protecting the health, safety, welfare, and rights of ke

221 residents.
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222 (c) Inform residents, their representatives, and other

223| citizens about cbtaining the services of the Offiee—of State
224 Long-Term Care Ombudsman Program and its representatives.

225 (d) Ensure that residents have regular and timely access
226| to the services provided through the office and that residents
227| and complainants receive timely responses from representatives
228| of the office to their complaints.

229 (e) Represent the interests of residents before

230| governmental agencies and seek administrative, legal, and other
231| remedies to protect the health, safety, welfare, and rights of
232| the residents.

233 (f) Administer the Provide administrative and technieal
234| assistanee—to state and local embudsmarn councils.

235 (g) Analyze, comment on, and monitor the development and
236 implementation of federal, state, and local laws, rules, and
237| regulations, and other governmental policies and actions, that
238| pertain to the health, safety, welfare, and rights of the

239| residents, with respect to the adequacy of long-term care

240| facilities and services in the state, and recommend any changes

241 in such laws, rules, regulationsg, policies, and actiocns as the

242| office determines to be appropriate and necessary.

243 (h) Provide technical support for the development of

244| resident and family councils to protect the well-being and

245| rights of residents.

246 (2) The State Long-Term Care Ombudsman shall have the duty

247| and authority to:

248 (a) Establish and coordinate Assist—and suppeort—the
249 | efforts—eof the Stote Long—Term Care Ombudsman Couneil—in—the
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250| establishment—and coordinationof local embudsman councils

251| throughout the state.

252 (b) Perform the duties specified in state and federal law,
253| rules, and regulations.

254 (c¢) Within the limits of appropriated federal and state

255| funding authorized and apprepriated, employ such personnel+
256 | +imeluding staff fer local ombudsman eouneils, as are necessary

257| to perform adequately the functions of the office and provide or

258| contract for legal services to assist the state and local
259| ombudsman councils in the performance of their duties. Staff

260; positions established for the purpose of coordinating the

261| activities of fer each local embudsmarn council and assisting its

262| members may be established as—ecareer serviece positions—and
263| shall-be filled by the ombudsman after approval by the

264| secretary. Notwithstanding any other provision of this part,

265| upon certification by the ombudsman that the staff member hired

266| to fill any such position has completed the initial training

267| required under s. 400.0091, such person shall be considered a

268| representative of the State Long-Term Care Ombudsman Program for

269| purposes of this part.

270 (d) Contract for services necessary to carry out the

271| activities of the office.

272 (e) Apply for, receive, and accept grants, gifts, or bther
273| payments, including, but not limited to, real property, personal
274| property, and services from a governmental entity or other

275| public or private entity or person, and make arrangements for

276| the use of such grants, gifts, or payments.
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277 (f) Ccordinate, to the greatest extent possible, state and
278 local ombudsman services with the protection and advocacy

279| systems for individuals with developmental disabilities and

280] mental illnesses and with legal assistance programs for the poor
281| through adoption of memoranda of understanding and other means.
282 (g) Enter into a cooperative agreement with the Statewide

283| Advocacy Council anddistriethuman—rightsadvocacy committees

284 for the purpose of coordinating and aveiding duplication of

285 advocacy services provided to residents oflong—term—ecare
286 | <faeilities.

287 (h) Enter into a cooperative agreement with the Medicaid
288| Fraud Division as prescribed under s. 731(e) (2) (B) of the Older
289| Americans Act.

290 (i) Prepare an annual report describing the activities

291| carried out by the office, the state council, and the local

292| councils in the year for which the report is prepared. The

293 ombudsman shall submit the report to the secretary at -least 30

294| days before the convening of the regular session of the

295| Legislature. The secretary shall in turn submit the report to

296| the United States Assistant Secretary for Aging, the Governor,

297 the President of the Senate, the Speaker of the House of

298| Representatives, the Secretary of Children and Family Services,

299| and the Secretary of Health Care Administration. The report

300 shall, at a minimum:

301 1. Contain and analyze data collected concerning

302| complaints about and conditions in long-term care facilities and

303| the disposition of such complaints.

304 2. Evaluate the problems experienced by residents.
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305 3. Analyze the successes of the ombudsman program during

306| the preceding year, including an assessment of how successfully

307| the program has carried out its responsibilities under the Older

308| Americans Act.

309 4. Provide recommendations for policy, regulatory, and

310| statutory changes designed to solve identified problems; resolve

311| residents' complaints; improve residents' lives and quality of

312 care; protect residents' rightsg, health, safety, and welfare;

313 and remove any barriers to the optimal operation of the State

314| Long-Term Care Ombudsman Program.

315 5. Contain recommendations from the State Long-Term Care

316| Ombudsman Council regarding program functions and activities and

317| recommendations for policy, regulatory, and statutory changes

318| designed to protect residents' rights, health, safety, and

319 welfare.

320 6. Contain any relevant recommendations from the local

321 councils regarding program functions and activities.

322
323
324
325
326
327
328
329
330
331
332
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333

334| The Departmentof Elderly Affairs shall asdept—rules—te——establish

335 procedures—to—identifyand eliminaote conflietg of interest as
336 deseribed—3n—this—subsecetion—

337 Section 5. Section 400.0066, Florida Statutes, is

338 repealed.

339 Section 6. Section 400.0067, Florida Statutes, 1is amended
340 to read:

341 400.0067 State Long-Term Care Ombudsman Council; duties;
342| membership.--

343 (1) There is created within the Office of State Long-Term
344 Care Ombudsman, the State Long-Term Care Ombudsman Council.

345 (2) The State Long-Term Care Ombudsman Council shall:

346 (a) Serve ag an advisory body to assist the ombudsman in

347| reaching a consensus among local embudsman councils on issues

348| affecting residents and impacting the optimal operation of the

349| program ef—statewideconecern.

350 (b) Serve as an appellate body in receiving from the local
351| ombudsman councils complaints not resolved at the local level.
352| Any individual member or members of the state embudsmar council

353| may enter any long-term care facility involved in an appeal,
354| pursuant to the conditions specified in s. 400.0074 (2)
355 400-0065(37.

356 (c¢) Assist the ombudsman to discover, investigate, and

357! determine the existence of abuse or neglect in any long-term

358| care facility. The Departmentof Flderly Affairs shall develop
359 procedures—relating to sueh investigotions— Investigations—wmay
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360 consist—in part—ofone or moreeonsiteadministrative
361l| 4Irnspeetions—
362 (d) Assist the ombudsman in eliciting, receiving,

363 responding to, and resolving complaints made by or on behalf of

364! Jlongtermearefaeility residents andin-developing procedures
365| =reloting to the receiptand reselution of such complaints— The
366 | seeretaryshall oppreove—allsuch procedures.

367 (e) Elicit and coordinate state, local, and voluntary

368| organizational assistance for the purpose of improving the care

369| received by residents efa lengtermcare-faeility.

370 (f) Assist the ombudsman in preparing the annual report

371| described in s. 400.0065. Prepare—an—apnual report—deseribing
372 Capd gt : - "

373| TermCare Ombudsman Couneil inthe year for which the reportis
374| prepared—The State LongTFerm Core Ombudsman Couneil-shall

375| submit—the report—tothe Seceretary of Elderly Affairs—The

376| secretary shall inturn-submit the report to the Commissioner—of
377, +the United-StatesAdministrotionon Aging, the Governor,—the

378| President—offthe Senate—the Speoker of the House of

379| Representatives—the minority leadersof the Heouse and Senater
380
381l| Seceretaryef Children—and Family Serviees—and the Seeretoary of
382| Health Care Adminigtration—The report shall be submitted-by—the
383| Seeretary of Elderiy Affairs at least 30 days before-the

384| <convening of the regular sessieon of the-Legislatureand shall,
385| at——a-—minimums

386 I—Containond analyre data—~ecolleceted concerning
387 compltaints—about—and conditions in leng-termcare facilities-
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(3)42> The State Long-Term Care Ombudsman Council shall be

composed of one active local council member elected designated
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415| Dby each local council plus three at-large members persens

416| appointed by the Governor.

417 (a) Each local council shall elect by majority vote a

418{ representative from among the council members to represent the

419 interests of the local council on the state council. A local

420| council chair may not serve as the representative of the local

421 council on the state council.

422 (b)1. The secretary, after consulting embudsman—in

423| eomsultatien with the ombudsman seeretary, shall submit to the

424| Governor a list of persons recommended for appointment to the

425| at-large positions on the state council. The list shall not

426 include the name of any person who is currently at—teasteight
427| nomes—of persons—whe—are-—not serving on a local council.

428 2. The Governor shall appoint three at-large members

429 chosen from the list+—at least orne-of whom must be over 60—years
430| efuage.

431 3. If the Governor does not appoint an at-large member to

432 fill a vacant position Gewverner'ls appointments are rot-wmade
433| within 60 days after the-—ombudsman—submits the list is

434 submitted, the secretary, after consulting with the ombudsman,

435| dn—econsultation—with the seeretaryr shall appoint an at-large
436 member to fill that vacant position three members—one—of—whom
437| mustbeover 0 ears—ofage. ‘

438 (c)1. All state council members shall be—appointed-—te

439 serve 3-year terms.

4490 2. A member of the state honrg-—Term-Care-Ombudsman council

441| may not serve more than two consecutive terms.
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442 3. State council members serve at the pleasure of the

443| Governor. A local council may recommend removal of its elected

444 representative from the state council by a majority wvote. If the

445 council votes to remove its representative, the local council

446| chair shall immediately notify the ombudsman. The secretary

447 shall advise the Governor of the local council's vote upon

448| receiving notice from the ombudsman. Any—vacaney-shall-be-filled
4459 in—the some—manper as—the original appointment—

450 4. The position of any member missing three state council

451| meetings within a l-year period eenseeutive-regular-meetings
452| without cause may shalt be declared vacant by the ombudsman. The

453| findings of the ombudsman regarding cause shall be final and
454| binding.

455 5. Any vacancy on the state council shall be filled in the

456! same manner asg the original appointment.

457 (d)1. The state embudsman council shall elect a chair to
458, serve for a term of 1 year. A chailr may not serve more than two
459| consecutive terms ehairpersen—for o termof 1 year from among
460| +the—members—whohave-served for at least I year.

461 2. The chair ehairpersen shall select a vice chair

462| <chairpersen from among the members. The vice chair ehairperseon

463| shall preside over the state council in the absence of the chair

464| <ehoirpersen.

465 3. The chair may create additional executive positions as

466 necessary to carry out the duties of the state council. Any

467| person appointed to an executive position shall gerve at the

468| pleasure of the chair, and his or her term shall expire on the

469| same day as the term of the chair.
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470 4. A chair may be immediately removed from office prior to

471| the expiration of his or her term by a vote of two-thirds of all

472 state council members present at any meeting at which a guorum

473| 1is present. If a chair is removed from office prior to the

474! expiration of his or her term, a replacement chair shall be

475| chosen during the same meeting in the same manner as described

476| in this paragraph, and the term of the replacement chair shall

477| begin immediately. The replacement chair shall serve for the

478| remainder of the term and is eligible to serve two subsequent

479 consecutive terms.

480 (e)1. The state embudsman council shall meet upon the call

481 of the chair or upon the call of the ombudsman. The council

482| shall meet ehairpersens at least quarterly but may meet er more

483| frequently as needed.

484 2. A guorum shall be considered present if more than 50

485| percent of all active state council members are in attendance at

486| the same meeting.

487 3. Neither the state council nor any of its individual

488| members may vote on or otherwise make any binding decisions that

489! will directly impact the state council or any local council

490| outside of a publicly noticed meeting at which a gquorum ig

491 present.
492 (f) Members shall receive no compensation but ghall, with

493 approval from the ombudsman, be reimbursed for per diem and

494| travel expenses as provided in s. 112.061.

495 44— Ne—eofficer—employee—or representativeof the Offiece
496

497
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499 ef—interest—The—ombudsman shall adept rules teo—identify—and
500| <¥remove ceonfliets of interest-
501 +{5}—The-Department—of Flderly Affairs shall-make—-a
502 gseparate ond-distinet reguest for an appropriatieon—Fferaltlt
503 expenses—for-the state and local ombudsman couneils—
504 Section 7. Section 400.0069, Florida Statutes, is amended
505| to read:
506 400.0069 Local long-term care ombudsman councils; duties;
507| membership.--

508 (1) (a) The ombudsman shall designate local long-term care

509| ombudsman councils to carry out the duties of the State Long-

510| Term Care Ombudsman Program within local communities. Each local

511| council shall function under the direction of the ombudsman.

512 (b) The ombudsman shall ensure that there is Fhere shall
513| be at least one local leng—term—eare—ombudsman council operating
514| in each of the department's planning and service areas efthe
515| Department—eof-Blderly Affairs—which shall funetionunder—the
516 The

517 ombudsman may create additional local councils as necessary to

518| ensure that residents throughout the state have adequate access

519 to State Long-Term Care Ombudsman Program services. The

520| ombudsman, after approval from the secretary, shall designate

521| the jurisdictional boundaries of each local council.

522 (2) The duties of the local councils ombudsman—ecouneil are

523 to:
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524 (a) Feo Serve as a third-party mechanism for protecting the
525 health, safety, welfare, and civil and human rights of residents
526| eofaJlong-term ecarefaeility.

527 (b) Fe Discover, investigate, and determine the existence
528| of abuse or neglect in any long-term care facility and to use

529| the procedures provided for in ss. 415.101-415.113 when

530| applicable. Investigations may econsist,—in part,—of one or more
531 ensite—administrative inspections—

532 (c) To Elicit, receive, investigate, respond to, and
533 resolve complaints made by+ or on behalf of+—leng-termeare
534| £aeility residents.

535 (d) Te Review and, i1f necessary, £o comment on+—fertheixr

536| effect—onthe rightsof longterm ecare faeility-—residents, all

537| existing or proposed rules, regulations, and other governmental

538| policies and actions relating to long-term care facilities that

539| may potentially have an effect on the rights, health, safety,

540 and welfare of residents.

541 (e) To Review personal property and money accounts of

542| Medieaid residents who are receiving assistance under the

543| Medicaid program pursuant to an investigation to obtain

544! information regarding a specific complaint or problem.

545 (f) Recommend that the ombudsman and the legal advocate To

546| xrepresent—theinterestsof residents before gevernment—agencies

547| and-to seek administrative, legal, and other remedies to protect

548 the health, safety, welfare, and rights of the residents.
549 (g) Te Carry out other activities that the ombudsman

550| determines to be appropriate.

Page 20 of 42

CODING: Words strickenr are deletions; words underlined are additions.
hb1067-00



FLORI DA H O U S E O F R EPRESENTATIVE S

HB 1067 2006

551 (3) In order to carry out the duties specified in

552 subsection (2), a member of a £he local ombudsman council is
553| authorized—pursuvant—te—gs—466-39{1}—=and 466434+ to enter any

554| 1long-term care facility without notice or first obtaining a

555| warrant, subject to the provisions of s. 400.0074(2)
556 406-6687315).
557 (4) Each local ewmbudsmarn council shall be composed of

558, members whose primary residence is located within the boundaries

559| of the local council's jurisdiction.

560 (a) The ombudsman shall strive to ensure that each local

561 council

562| +the-—lecal plonning and service—area—te include the following

563 persons as members:

564 1. At least one medical or osteopathic physician whose

565, practice includes or has included a substantial number of
566| geriatric patients and who may have—ltimited practice in a long-

567 term care facility;

568 2. At least one registered nurse who has geriatric

569| experience—if possible;

570 3. At least one licensed pharmacist;

571 4. At least one registered dietitian;

572 5. At least six nursing home residents or representative

573 consumer advocates for nursing home residents;
574 6. At least three residents of assisted living facilities
575| or adult family-care homes or three representative consumer

576| advocates for alternative long-term care facility residents;

577 7. At least one attorney; and

578 8. At least one professional social worker.
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579 (b) In no case shall the medical director of a long-term
580| care facility or an employee of the agency feor—Healtth Care
581| Administratien, the department, the Department of Children and

582| Family Services, or the Agency for Persons with Disabilities

583| Department—of-Flderly Affairs serve as a member or as an ex
584| officio member of a council. Eaeh member—of theeouncil-—shalld

585
586
587

588
589 elder-

590 (5) (a) Individuals wishing to join a local council shall

591| submit an application to the ombudsman. The ombudsman shall

592| review the individual's application and advise the secretary of

593| his or her recommendation for approval or disapproval of the

594| candidate's membership on the local council. If the secretary

595| approves of the individual's membership, the individual shall be

596 appointed as a member of the local council.

597 (b) The secretary may rescind the ombudsman's approval of

598| a member on a local council at any time. If the secretary

599 rescinds the approval of a member on a local council, the

600| ombudsman shall ensure that the individual is immediately

601 removed from the local council on which he or she serves and the

602 individual may no longer represent the State Long-Term Care

603| Ombudsman Program until the secretary provides his or her

604| approval.

605 (¢) A local council may recommend the removal of one or

606| more of its members by submitting to the ombudsman a resolution
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607| adopted by a two-thirds vote of the members of the council

608 stating the name of the member or members recommended for

609 removal and the reasons for the recommendation. If such a

610| recommendation is adopted by a local council, the local council

611| chair or district coordinator shall immediately report the

612 council's recommendation to the ombudsman. The ombudsman shall

613 review the recommendation of the local council and advise the

614 secretary of his or her recommendation regarding removal of the

615| council member or members. All members—shall-beappointed—teo
616

617
618
619
620
621
622
623
624
625 (6) (a) Each The local embudsman council shall elect a

626| chair for a term of 1 year. There shall be no limitation on the

627| number of terms that an approved member of a local council may

628 serve asg chair frommembers—whohave served—atJleast—I—year.

629 (b) The chair shall select a vice chair from amcng the

630| members of the council. The vice chair shall preside over the
631| council in the absence of the chair.

632 (c) The chair may create additional executive positions as

633| necessary to carry out the duties of the local council. Any

634| person appointed to an executive position shall serve at the
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635| pleasure of the chair, and his or her term shall expire on the

636 same day as the term of the chair.

637 (d) A chair may be immediately removed from office prior

638| to the expiration of his or her term by a vote of two-thirds of

639 the members of the local council. If any chair is removed from

640| office prior to the expiration of his or her term, a replacement

641| chair shall be elected during the same meeting, and the term of

642| the replacement chair shall begin immediately. The replacement

643 chair shall serve for the remainder of the term of the person he

644 or she replaced.
645 (7) Each The local embudsman council shall meet upon the
646| call of its +£he chair or upon the call of the ombudsman. Each

647 local council shall meet+ at least once a month but may meet e

648! more frequently if necessary as—needed—to—handleemergeney
649| situatiens.

650 (8) A member of a local embudsman council shall receive no

651| compensation but shall, with approval from the ombudsman, be

652| reimbursed for travel expenses both within and outside the

653| jurisdiction of the local council eeunty ef¥residernee in

654| accordance with the provisions of s. 112.061.

655 (9) The local embudsman councils are authorized to call
656 upon appropriate agencies of state government for such

657| professional assistance as may be needed in the discharge of

658| their duties. All state agencies shall cooperate with the local
659| embudsman councils in providing requested information and agency
660| representation represertatives at council meetings.

661 {+o—Neo—-officer—ecmpltoyee—or representativeofatocal
662
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664
665| to—identify and remeove conflicts of interest-
666 Section 8. Section 400.0070, Florida Statutes, is created

667 to read:

668 400.0070 Conflicts of interest.--
669 (1) The ombudsman shall not:
670 (a) Have a direct involvement in the licensing or

671 certification of, or an ownership or investment interest in, a

672 long-term care facility or a provider of a long-term care

673 service.

674 (b) Be employed by, or participate in the management of, a

675| long-term care facility.

676 (c) Receive, or have a right to receive, directly or

677 indirectly, remuneration, in cash or in kind, under a

678| compensation agreement with the owner or operator of a long-term

679 care facility.

680 (2) Each employee of the office, each state council

681 member, and each local council member shall certify that he or

682 she has no conflict of interest.

683 (3) The department shall define by rule:

684 (a) Situations that constitute a person having a conflict

685| of interest that could materially affect the objectivity or

686| capacity of a person to serve on an ombudsman council, or as an

687| employee of the office, while carrying out the purposes of the

688| State Long-Term Care Ombudsman Program as specified in this

689| part.
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690 (b) The procedure by which a person listed in subsection

691 (2) shall certify that he or she has no conflict of interest.

692 Section 9. Section 400.0071, Florida Statutes, is amended
693 to read:

694 400.0071 State Long-Term Care Ombudsman Program complaint

695| procedures.--

696 (1) The state ombudsman, in consultation with the state
697| council, shall develop recommend—to—theombudsman—and—the

698| seeretary state and local procedures for:

699 (a) Receiving complaints against a aursingheme—o¥ long-

700| term care facility or an its employee of a long-term care

701| facility.

702 (b) Conducting investigations of a long-term care facility

703 or an employee or employees of such a facility subsequent to

704| receiving a complaint.

705 (c) Conducting onsite administrative assessments of long-

706| term care facilities. The proeceduresshall be implemented after
707 the—approval of—+the ombudsmanand the seeretary-

708 (2) The ombudsman shall implement all procedures developed

709| under this section after receiving approval from the secretary.

710 These procedures——shall be posted—in—full view in every nursing
711| home—eor—long—termecare facility-—Every residentor

712

713

714
715 Section 10. Section 400.0073, Florida Statutes, is amended
716 to read:
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717 400.0073 State and local ombudsman council
718| investigations.--
719 (1) A local embudsman council shall investigate, within a

720| reasonable time after a complaint is made, any complaint of a

721| resident, a e¥ representative of a resident, or any other

722| credible source based on an action or omission by an

723 administrator, an e¥ employee, or a representative of a nursing

724| home—o¥ long-term care facility which might be:
725 (a) Contrary to law;=
726 (b) Unreasonable, unfair, oppressive, or unnecessarily

727 discriminatory, even though in accordance with law;~

728 (c) Based on a mistake of fact;~—=

729 (d) Based on improper or irrelevant grounds;—

730 (e) TUnaccompanied by an adequate statement of reasons;-—
731 (f) Performed in an inefficient manner; or-

732 (g) Otherwise adversely affecting the health, safety,

733| welfare, or rights of a resident errernceous.

734 (2) In an investigation, both the state and local

735| embudsman councils have the authority to hold public hearings.
736 (3) Subsequent to an appeal from a local embudsman

737| council, the state embudsman council may investigate any

738| complaint received by the local council involving a nursing home

739| e long-term care facility or a resident.

740 (4) If the ombudsman or any state or local council member

741] 1is not allowed to enter a long-term care facility, the

742| administrator of the facility shall be considered to have

743| interfered with a representative of the office, the state

744 council, or the local council in the performance of official
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745 duties as described in s. 400.0083{(1) and to have committed a

746| violation of this part. The ombudsman shall report a facility's

747, refusal to allow entry to the agency, and the agency shall

748 record the report and take it into consideration when

749 determining actions allowable under s. 400.102, s. 400.121, s.

750 400.414, s. 400.419, s. 400.6194, or s. 400.6196. In-additien—to

751
752
753
754
755
756
757
758
759
760
761
762
763
764
765
766
767
768
769
770
771
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772
773
774
775
776
777
778
779
780
781
782
783
784
785
786
787
788
789
790
791

792
793 Section 11. Section 400.0074, Florida Statutes, is created
794 to read:

795 400.0074 Local ombudsman council onsite administrative

796 assegsments. --

797 (1) In addition to any specific investigation conducted

798 pursuant to a complaint, the local council shall conduct, at

799| least annually, an onsite administrative assessment of each
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800| nursing home, assisted living facility, and adult family-care

801| home within its jurisdiction. This administrative assessment

802| shall focus on factors affecting the rights, health, safety, and

803| welfare of the residents. Each local council is encouraged to

804 conduct a similar onsite administrative assessment of each

805| additional long-term care facility within its jurisdiction.

806 (2) An onsite administrative assessment conducted by a

807] local council shall be subject to the following conditions:

808 (a) To the extent possible and reasonable, the

809| administrative assessments shall not duplicate the efforts of

810| the agency surveys and inspections conducted under parts II,

811 IIT, and VII of this chapter.

812 (b) An administrative assessment shall be conducted at a

813| time and for a duration necessary to produce the information

814| reguired to carry out the duties of the local council.

815 {(c) Advance notice of an administrative assessment may not

816| be provided to a long-term care facility, except that notice of

817| followup assessments on specific problems may be provided.

818 (d) A local council member physically present for the

819| administrative assessment shall identify himself or herself and

820| cite the specific statutory authority for his or her assessment

821]| of the facility.

822 (e) An administrative assessment may not unreasonably

823| interfere with the programs and activities of residents.

824 (f) A local council member may not enter a single-family

825 residential unit within a long-term care facility during an

826| administrative assessment without the permission of the resident

827| or the representative of the resident.
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828 (3) Regardless of jurisdiction, the ombudsman may

829 authorize a state or local council member to assist another

830| local council to perform the administrative assessments

831 described in this section.

832 (4) An onsite administrative assessment may not be

833| accomplished by forcible entry. However, if the ombudsman or a

834| state or local council member is not allowed to enter a long-

835| term care facility, the administrator of the facility shall be

836| considered tc have interfered with a representative of the

837 office, the state council, or the local council in the

838| performance of official duties as described in s. 400.0083(1)

839| and to have committed a violation of this part. The ombudsman

840| shall report the refusal by a facility to allow entry to the

841| agency, and the agency shall record the report and take it into

842 consideration when determining actions allowable under s.

843 400.102, s. 400.121, s. 400.414, s. 400.419, s. 400.61594, or s.

844 400.6196.
845 Section 12. Sectiocn 400.0075, Florida Statutes, is amended
846 to read:

847 400.0075 Complaint notification and resolution

848| procedures.--

849 (1) (a) Any complaint or;—imeluding—any problem verified
850| 4derntified by an ombudsman council as a result of an
851| investigation or onsite administrative assessment, which

852| complaint or problem is determined to require;—deemed—valid—and

853| reguiring remedial action by the local embudsman council, shall
854| be identified and brought to the attention of the long-term care

855| facility administrator in writing. Upon receipt of such
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856 document, the administrator, in—eoneurrence with the concurrence

857| of the local embudsman council chair, shall establish target
858| dates for taking appropriate remedial action. If, by the target
859| date, the remedial action is not completed or forthcoming, the

860 local ombudsman council chair may, after obtaining approval from

861| the ombudsman and a majority of the members of the local

862| council:

863 1l.4a)> Extend the target date if the chair eeumeit has

864| reason to believe such action would facilitate the resolution of
865| the complaint.

866 2.4+ In accordance with s. 400.0077, publicize the

867| complaint, the recommendations of the council, and the response
868| of the long-term care facility.

869 3.4e}> Refer the complaint to the state embudsman council.

870 (b) If the local council chair believes that the health,

871 safety, welfare, or rights of the resident are in imminent

872| danger, the chair shall notify the ombudsman or legal advocate,

873| who, after verifying that such imminent danger exists, shall

874| Jeeal long—termcare—ombudsman—couneil-—may seek immediate legal

875| or administrative remedies to protect the resident.

876 (c) If the ombudsman has reason to believe that the long-

877| term care facility or an employee of the facility has committed

878| a criminal act, the ombudsman shall provide the local law

879| enforcement agency with the relevant information to initiate an

880| investigation of the case.

881 (2) (a) Upon referral from a the local embudsman council,

882| the state ombudsman council shall assume the responsibility for

883| the disposition of the complaint. If a long-term care facility

Page 32 0f 42

CODING: Words stricker are deletions; words underlined are additions.
hb1067-00



FL ORI DA H O U S E O F R EPRESENTATIVE S

HB 1067 2006

884| fails to take action on a complaint feuwrd—ralid by the state
885| embudsman council, the state council may, after obtaining

886| approval from the ombudsman and a majority of the state council

887! members:
888 1l.4&)> In accordance with s. 400.0077, publicize the

889 complaint, the recommendations of the local or state council,

890| and the response of the long-term care facility.

891 2.4k} Recommend to the department and the agency a series

892| of facility reviews pursuant to s. 400.1944), s. 400.434, or s.

893 400.619 to ensure assure correction and nonrecurrence of

894| conditions that give rise to complaints against a long-term care
895| facility.

896 +{e}—Recommend—to—the ageney—changes—in—rules—for

897| inspeeting and liecensing or ecertifyving-long—termecare

898| £faeilities;—and recommend—to—the Ageney for-HealthCare

899| Administration echanges—inrulesfor licensing and regulating

900| Jongtermecore foeilities—

901 {&—Refer the complaint tothe state attorney—feoxr

902 prosceution if-there ig reasen to believethe tong—termeare

903 faeility or itsemployee—is—guitty of a—eriminal aet-
904 3.4e} Recommend to the department and the agency fexr

905| Health Care Administration that the long-term care facility no

906| longer receive payments under any t£he state Medieal assistance
907| program, including +4Medicaidi}-.

908 4.4£)> Recommend to £kat the department and the agency that

909| 4+mitiate procedures be initiated for revocation of the long-term

910| care facility's license in accordance with chapter 120.
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911 %g+——Seek—}ega}riEm&ﬁis%raEiveT—ef—e%hef—femeéies—%e
912 7 7 7
913 (b) If the state council chair believes that the health,

914 safety, welfare, or rights of the resident are in imminent

915| danger, the chair shall notify the ombudsman or legal advocate,

916| who, after verifying that such imminent danger exists, State

917| Long—TFermCare Ombudsman—Courneil shall seek immediate legal or

918| administrative remedies to protect the resident.

919 {c¢) If the ombudsman has reason to believe that the long-

920| term care facility or an employee of the facility has committed

921 a criminal act, the ombudsman shall provide local law

922 enforcement with the relevant information to initiate an

923| investigation of the case.

924 43— The--staote ombudsman couneil—shall provide—as—part—of
925| Its—onnuval report reguired -pursuant—to—s—400-006F 25+

926| 4information relating to—the disposition of all complaints tothe
927| Departmenteof Elderiy Affairs—

928 Section 13. Section 400.0078, Florida Statutes, is amended

929 to read:

930 400.0078 Citizen access to State Long-Term Care Ombudsman
931, Program services Statewide—teoll-freetelephone number.--
932 (1) The office ef State Tong-FermLare Ombudsman shall

933| establish a statewide toll-free telephone number for receiving

934| complaints concerning matters adversely affecting the health,

935| safety, welfare, or rights of residents nursing faeilities.

936 (2) Every resident or representative of a resident shall

937| receive, upon admission to a long-term care facility,

938 information regarding the purpose of the State Long-Term Care
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939| Ombudsman Program, the statewide toll-free telephone number for

940! receiving complaints, and other relevant information regarding

941| how to contact the program. Residents or their representatives

942| must be furnished additional copies of this information upon

843 request.

944 Section 14. Section 400.0079, Florida Statutes, is amended
945| to read:

946 400.0079 Immunity.--

947 (1) Any person making a complaint pursuant to this part
948| aet who does so in good faith shall be immune from any

949 liability, civil or criminal, that otherwise might be incurred

950| or imposed as a direct or indirect result of making the

951| complaint.
952 (2) The ombudsman or any person authorized by the

953| ombudsman to act aeting on behalf of the office, as well as all

954| members of State Leng Term Care Ombudsman—or the state and er—sa
955| 1local councils, leng—termeareombudsman—couneid shall be immune

956 from any liability, civil or criminal, that otherwise might be

957| incurred or imposed+ during the good faith performance of

958| official duties.

959 Section 15. Section 400.0081, Florida Statutes, is amended
960| to read:

961 400.0081 Access to facilities, residents, and records.--

962 (1) A long-term care facility shall provide the office eof

963| State lLong—Term CareOmbudsman, the state beng—TermCare
964 Ombudsmarn council and its members, and the local councils and

965 their members lorg-term—care—ombudsman couneils,—or their
966| =representativess—shallhave access to:
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967 (a) Any portion of the long-term care facility and any

968| resident as necessary to investigate or resolve a complaint
969 faeilities—and residents.

970 (b) Medical and social records of a resident for review as

971| necessary to investigate or resolve a complaint, if:

972 1. The office has the permission of the resident or the
973 legal representative of the resident; or

974 2. The resident is unable to consent to the review and has
975| no legal representative.

976 (¢) Medical and social records of the resident as

977] necessary to investigate or resolve a complaint, if:

978 1. A legal representative guardian of the resident refuses

97%| to give permission.
980 2. The office has reasonable cause to believe that the

981| representative guardian is not acting in the best interests of

982| the resident.
983 3. The state or local council member ¥epregerntative

984| obtains the approval of the ombudsman.

985 (d) The administrative records, policies, and documents to
986| which £he residents+ or the general public+ have access.

987 (e) Upon request, copies of all licensing and

988| certification records maintained by the state with respect to a
989, long-term care facility.

990
991
992
993

994
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995| Ombudsman hos reasonable cause to find that the—Jtegal

896 represerntative is net aoeting in the bestinterestsefthe

997| =resident the medical and social records of the resident mustbe
998| made—available—to—the stete or local council asis necessaryfor
999 | +the members—of the couneil to—investigate the compltaint-
1000 (2)43}+ The department ef—ElderlyAffairs, in consultation
1001| with the ombudsman and the state Lerng Term Care Ombudsman

1002| council, may shatt adopt rules to establish procedures to ensure

1003 access to facilities, residents, and records as described in

1004| this section.

1005 Section 16. Section 400.0083, Florida Statutes, is amended
1006| to read:

1007 400.0083 Interference; retaliation; penalties.--

1008| (1) It shall be unlawful for any person, long-term care

1009| facility, or other entity to willfully intexrfere with a

1010| representative of the office ef-State LongTerm Core Ombudsman,

1011| the state Lerng-TermCare—-Ombudsman council, or a local leng-—term
1012| eareeombudsman council in the performance of official duties.

1013 (2) It shall be unlawful for any person, long-term care

1014| facility, or other entity to knowingly or willfully take action

1015| or retaliate against any resident, employee, or other person for
1016| filing a complaint with, providing information to, or otherwise

1017| cocoperating with any representative of the office ef State Long-
1018| ZFermCore Ombudsman, Lhe state Long Term Care Ombudsman council,

10192 or a local lengterm ecareombudsman council.
1020 (3)4a> Any person, long-term care facility, or other

1021| entity that whe violates this section:
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1022 (a) Shall be liable for damages and equitable relief as

1023} determined by law.

1024 (b) Any perseon—long-term carefacility, —or other entity
1025| whe—violates—thisseetion Commits a misdemeanor of the second
1026| degree, punishable as provided in s. 775.083.

1027 Section 17. Section 400.0085, Florida Statutes, is
1028 repealed.
1029 Section 18. Section 400.0087, Florida Statutes, is amended

1030 to read:
1031 400.0087 Department Agerney oversight; funding.--
1032 (1) The department shall meet the costs associated with

1033| the State Long-Term Care Ombudsman Program from funds

1034| appropriated to it.

1035 {a) The department shall include the costs associated with

1036| support of the State Long-Term Care Ombudsman Program when

1037| developing its budget requests for consideration by the Governor

1038| and submittal to the Legislature.

1039 {(b) The department may divert from the federal ombudsman

1040| appropriation an amount egual to the department's administrative

1041| cost ratio to cover the costs associated with administering the

1042| program. The remaining allotment from the Older Americans Act

1043| program shall be expended on direct ombudsman activities.

1044 (2)43> The department efEiderlyAffaixrs shall monitor the
1045| office, the state council, énd the local embudsman councils to
1046| ensure that each is respensible-for carrying out the duties

1047| delegated to it by state by 540866669 and federal law. The

1048
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1049| =¥rules—teo—establish the policies and procedures—for—+the

1050! monitering of localombudsman—couneils—
1051 (3)42)> The department is responsible for ensuring that the

1052, office:

1053 {a) Has the objectivity and independence reguired to

1054| gqualify it for funding under the federal Older Americans Act.
1055 (b) ef State lLongTerm Care Ombudsmarn Provides information

1056| to public and private agencies, legislators, and others.+

1057 (c) Provides appropriate training to representatives of
1058| the office or of the state or local leng—term ecareombudcoman
1059| councils.+—and

1060 (d) Coordinates ombudsman services with the Advocacy

1061| Center for Persons with Disabilities and with providers of legal
1062| services to residents of long-term care facilities in compliance
1063| with state and federal laws.

1064 {4)43+ The department efElderly Affairs—is—thedesignated
1065 . : F : i

1066
1067
1068
1069
1070
1071| €Eare—Ombudsman—The Department—of EldexrlyAffairs shall also:
1072 (a) Receive and disburse state and federal funds for
1073| purposes that the state ombudsman eeuwrneil has formulated in
1074| accordance with the Older Americans Act.

1075 {(b) Whenever necessary, act as liaison between agencies

1076| and branches of the federal and state governments and the State
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1077 Long-Term Care Ombudsman Program fepféseﬁ%a%ives7—%he—s%a££s—e£
1078 i i : e

1079 and—ltecalombudsman—couneils.

1080 Section 19. Section 400.0089, Florida Statutes, is amended
1081| to read:

1082 400.0089 Complaint data Agerney reports.--The office

1083| Department—eof-Elderty Affairs shall maintain a statewide uniform

1084| reporting system to collect and analyze data relating to

1085| complaints and conditions in long-term care facilities and to
1086| residents+ for the purpose of identifying and resolving

1087| significant problems. The department—and—the State Long-Term
1088| <€areOmbudsman Council shall submitsuch datoas part—oef its
1089| onnual report reguired pursuant—to—s5-—4060-006H2{E)—to—the
1090| Agerey—for-Health Core Administration—the Department—of

1091| €hildrenand Famity Serviees,—the FloridaStatewide-Adveecacy
1092

1093
1094

1095| <£ederal entities that the -ombudsmandetermines—appropriater The
1096| office State Long Term Care OmbudsmanCouneit shall publish

1097| gquarterly and make readily available information pertaining to

11098 the number and types of complaints received by the State Long-

1099| Term Care Ombudsman Program and shall include such information

1100 in the annual report required under s. 400.0065.

1101 Section 20. Section 400.0091, Florida Statutes, is amended
1102 to read:
1103 400.0091 Training.--The ombudsman shall ensure that

1104| previde appropriate training is provided to all employees of the
Page 40 of 42

CODING: Words stricker are deletions; words underlined are additions.
hb1067-00



F L ORI DA H O U S E O F REPRESENTATIVES

HB 1067 2006

1105| office ef State Long—Term Care Ombudsman and to the members of
1106| the state and local leng—term—eare—ombudsman councils,—ineluding
1107| ait—unpaid—velunteers.

1108 (1) All state and local council members wotrunteers and

1109| apprepriate employees of the office shall ef-StoteLong—Term
1110| <CareOmbudsman must be given a minimum of 20 hours of training

1111} upon employment with the office or approval enreldment as a

1112 state or local council member welunteex and 10 hours of

1113| continuing education annually thereafter.

1114 (2) The ombudsman shall approve the curriculum for the

1115| initial and continuing education training, which must eewver, at

1116 a minimum, address:

1117 (a) Resident confidentiality.

1118 (b) Guardianships and powers of attorney.+

1119 (c) Medication administration.+

1120 (d) Care and medication of residents with dementia and

1121} Alzheimer's disease.+

1122 (e) Accounting for residents' funds.y

1123 (f) Discharge rights and responsibilities.—and

1124 {g) Cultural sensitivity.

1125 {(h) Any other topic recommended by the secretary.

1126 (3) No employee, officer, or representative of the office

1127| or of the state or local leoag-term ecare—ombudsman councils,
1128| other than the ombudsman, may hold himself or herself out as a

1129| representative of the State Long-Term Care Ombudsman Program oOr

1130| conduct earry—out any authorized program ombudsman duty
1131| described in this part er—respensibility unless the person has

1132| received the training required by this section and has been
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certified appreved by the ombudsman as qualified to carry out
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ombudsman activities on behalf of the office or the state or

local leng—term ecare ombudsman councils.
Section 21. This act shall take effect upon becoming a

law.
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SUMMARY ANALYSIS

The Open Government Sunset Review Act requires the Legislature to review each public records and each
public meetings exemption five years after enactment. If the Legislature does not reenact the exemption, it
automatically repeals on October 2™ of the fifth year after enactment.

The bill reenacts the public records and public meetings exemptions regarding incident reports reported by a
nursing home or assisted living facility. The exemptions will repeal on October 2, 20086, if this bill does not

become law.

The bill may have a minimal non-recurring positive fiscal impact on state government. The bill does not appear
to have a fiscal impact on local government.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS

A. HOUSE PRINCIPLES ANALYSIS:
This bill does not appear to implicate any of the House Principles.

B. EFFECT OF PROPOSED CHANGES:
Background

In 2001, the Legislature required nursing homes to implement an internal risk management and quality
assurance program to investigate and analyze the frequency and cause of specific types of adverse
incidents.” The Legislature also authorized assisted living facilities to voluntarily establish a risk
management and quality assurance program.? Both are required to report adverse incidents to the
Agency for Health Care Administration (AHCA).?

For purposes of reporting to AHCA, the term “adverse incident” means:

e An event over which facility personnel could exercise control and that is associated in whole or
in part with the facility’s intervention, and that results in: '

Death;

Brain or spinal injury;

Permanent disfigurement;

Fracture or dislocation of bones or joints;

A limitation of neurological, physical, or sensory function;*

A condition that required medical attention to which the resident has not given his or her

informed consent; or

Any condition that requires the transfer of the reS|dent to a unit providing a more acute

level of care due to the adverse incident;

e Abuse, neglect, or exploitation as defined in s. 415.102, F.S.;

e Abuse, neglect and harm as defined in s. 39.01, F.S.;°

» Resident elopement; or

¢ Events reported to law enforcement.®

V VYVVVVY

Current law provides a public records and public meetings exemption with regards to incident reports.”
Incident reports filed with a facility’s risk manager and administrator, notifications of the occurrence of
an adverse incident, and adverse incident reports are confidential and exempt® from public records

! Every nursing home must establish an internal risk management and quality assurance program to assess resident care
practices; review facility quality indicators, facility incident reports, deficiencies cited by the Agency for Health Care
Administration (AHCA), and resident grievances; and develop plans of action to correct and quickly respond to identified
quality deficiencies. The nursing home administrator is responsible for the program. Subsections (1) and (2) of section
400.147, F.S.

2The purpose of the program is to assess resident care practices, facility incident reports, deficiencies cited by AHCA,
adverse incident reports, and resident grievances. Section 400.423(1), F.S.

Sectlons 400.147(7), 400.147(8), 400.423(3), and 400.423(4), F.S.

ThlS provision is not included in the definition of adverse incident for purposes of assisted living facility reporting.

ThlS provision is not included in the definition of adverse incident for purposes of assisted living facility reporting.

Sec’uons 400.147(5) and 400.423(2), F.S.

Sectlon 400.119, F.S.
® There is a difference between records that are exempt from public records requirements and those that are confidential

and exempt. If the Legislature makes a record confidential and exempt, such record cannot be released by an agency to
anyone other than to the persons or entities designated in the statute. See Attorney General Opinion 85-62. If a record is
simply made exempt from disclosure requirements, an agency is not prohibited from disclosing the record in all
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requirements. Confidential and exempt records are available to a regulatory board for purposes of
disciplinary action® and to a law enforcement agency if criminal activity is suspected.™

Meetings of an internal risk management and quality assurance committee of a nursing home or
assisted living facility are exempt from public meetings requirements."” Records of the exempt
meetings are confidential and exempt from public records requirements.™

Pursuant to the Open Government Sunset Review Act,”® the exemptions will repeal on October 2,
2006, unless reenacted by the Legislature.

Effect of Bill

The bill removes the repeal date, thereby reenacting the public records and public meetings
exemptions. It makes editorial changes and reorganizes the section.

C. SECTION DIRECTORY:
Section 1 amends s. 400.119, F.S., to remove the October 2, 2006, repeal date.

Section 2 provides an effective date of October 1, 2006.
Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
None. This bill does not create, modify, amend, or eliminate a state revenue source.

2. Expenditures:
See FISCAL COMMENTS.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
None. This bill does not create, modify, amend, or eliminate a local revenue source.

2. Expenditures:
None. This bill does not create, modify, amend, or eliminate local expenditures.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
See FISCAL COMMENTS.

circumstances. See Williams v. City of Minneola, 575 So.2d 683, 687 (Fla. 5th DCA), review denied, 589 So.2d 289 (Fla.
1991).
® Confidential and exempt records obtained by a regulatory board are not available to the public as part of the record of
investigation and prosecution in a disciplinary proceeding; however, upon request, such records are available to the
health care professional against whom probable cause has been found. Section 400.119(2), F.S.

® The law enforcement agency must maintain the confidential and exempt status of the records until criminal charges are
ﬂled Section 400.119(3), F.S.

Sectlon 400.119(4), F.S.

Sectlon 400.119(1), F.S.

Sect|on11915 F.S. .
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D. FISCAL COMMENTS:

The bill may represent a minimal non-recurring positive impact on state expenditures, as well as
nursing homes and assisted living facilities. A bill enacting or amending a public records exemption
causes a non-recurring negative fiscal impact in the year of enactment as a result of training employees
responsible for replying to public records requests. In the case of bills reviewed under the Open
Government Sunset Review process, training costs are incurred if the bill does not pass or if the
exemption is amended, as retraining is required. Because the bill eliminates the repeal of the
exemption, state government, as well as nursing homes and assisted living facilities, may recognize a
minimal nonrecurring decrease in expenditures because employee-training activities are avoided.

. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not require counties or municipalities to spend funds or to take an action requiring the
expenditure of funds. This bill does not reduce the percentage of a state tax shared with counties or
municipalities. This bill does not reduce the authority that municipalities have to raise revenue.

2. Other:

None.

B. RULE-MAKING AUTHORITY:

None.

C. DRAFTING ISSUES OR OTHER COMMENTS:

Open Government Sunset Review Act

The Open Government Sunset Review Act sets forth a legislative review process for newly created or
substantially amended public records or public meetings exemptions. It requires an automatic repeal of
the exemption on October 2™ of the fifth year after creation or substantial amendment, unless the
Legislature reenacts the exemption.

The Act provides that a public records or public meetings exemption may be created or maintained only
if it serves an identifiable public purpose, and may be no broader than is necessary to meet one of the
following purposes:

» Allowing the state or its political subdivisions to effectively and efficiently administer a
governmental program, which administration would be significantly impaired without the
exemption;

¢ Protecting sensitive personal information that, if released, would be defamatory or would
jeopardize an individual’'s safety. However, only the identity of an individual may be exempted
under this provision; or,

¢ Protecting trade or business secrets.

If, and only if, in reenacting an exemption that will repeal, the exemption is expanded (essentially
creating a new exemption), then a public necessity statement and a two-thirds vote for passage are
required because of the requirements of Art. 1, s. 24(c), Florida Constitution. If the exemption is
reenacted with grammatical or stylistic changes that do not expand the exemption, if the exemption is
narrowed, or if an exception to the exemption is created (e.g., allowing another agency access to the
confidential or exempt records), then a public necessity statement and a two-thirds vote for passage

are not required.
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IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES

None.
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HB 7027

A bill to be entitled
An act relating to a review under the Open Government

Sunset Review Act regarding long-term care facilities;

amending s. 400.119, F.S., which provides exemptions from

public records requirements for specified reports and
notifications with respect to long-term care facilities
licensed under pt. II or pt. III of ch. 400, F.S., and
which provides an exemption from public meeting

requirements for the meetings of an internal risk

management and quality assurance committee of a long-term

care facility and an exemption from public records
requirements for the records of such meetings;

reorganizing provisions and making editorial changes;

removing the scheduled repeal of the exemptions under the

Open Government Sunset Review Act; providing an effective

date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 400.119, Florida Statutes, is amended

to read:

400.119 Confidentiality of records and meetings of risk

management and quality assurance committees.--

(1) Records—of -meetingsof the risk management—and guality
. e ] € meils 14 3 :

thisport—eor partIFI—of this ehapter—aswell a5 Incident

reports filed with the faeilityls risk manager and administrator

of a long-term care facility licensed under this part or part

Page 10f 3
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29 IIT of this chapter, notifications of the occurrence of an

30| adverse incident, and adverse incident reports from the facility
31| are confidential and exempt from s. 119.07(1) and s. 24(a), Art.
32| I of the State Constitution.

33 (2) (a) The meetings of an internal risk management and

34| quality assurance committee of a long-term care facility

35{ licensed under this part or part III of this chapter are exempt

36 from s. 286.011 and s. 24(b), Art. I of the State Constitution.

37| (b) Records of those meetings are confidential and exempt

38 from s. 119.07(1) and s. 24 (a), Art. I of the State

39 Constitution.

40 (3) (a) Hewewer; If the Agency for Health Care

41| Administration has a reasonable belief that conduct by a staff
42| member or employee of a facility is criminal activity or grounds
43| for disciplinary action by a regulatory board, the agency may

44| disclose suek records made confidential and exempt pursuant to

45| this section to the appropriate law enforcement agency or
46| regulatory board.

47 (b) Records disclosed to a law enforcement agency remain

48| confidential and exempt until criminal charges are filed.

49 (4)42> Records made £hat—are confidential and exempt under
50/ this section subseetion {3} and that are obtained by a

51| regulatory board are not available to the public as part of the
52| record of investigation and prosecution in a disciplinary

53| proceeding made available to the public by the agency or the

54| appropriate regulatory board. However, the agency or the

55| appropriate regulatory board shall make available, upon request

56| by a health care professional against whom probable cause has

Page 2 of 3
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57 been found, any such records that form the basis of the

58| determination of probable cause.

59 {3)—Records—disclosed to o laow enforcement ageney pursuant
60| teo—subseetion {1} remain—confidential ond exempt—until-eriminal
61| <eharges—are—filed-

62
63
64
65
66
67
68
69

70

71 Section 2. This act shall take effect October 1, 2006.
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